
 


Chapter 1  General Procedures of International Cargo Import and Export
第1章  国际货物贸易的一般程序

Section 1  Preparation for Import and Export
第1节  交易前准备

The basic procedures of export and import may be summed up in following three stages, namely, preparation for export and import, business negotiation and contract conclusion, contract performance. In a sense, as the first step of an international trade, the preparation for export and import lays a good foundation for the next stages.

国际贸易一般经历三个阶段，即交易前准备、交易磋商与合同订立、合同履行。交易前准备阶段是国际贸易的开端，是国际贸易后续阶段的基础。

1. Preparation for Export 出口交易前准备

Preparation for export generally involves market research, pricing, preparing goods, advertising, establishment of business relations, etc.

一般而言，出口交易前准备工作主要包括：海外市场调研、定价、出口货源落实、广告宣传、建立业务关系等。

(1) Market Research 市场调研

In international trade business, the market research usually focuses on specific importing country with regard to its political and economic conditions, its foreign policy and trade policy, its principal trading countries, its usual exporting and importing commodities, etc. The market research also aims at the target market conditions of the importing country in general, the related products in particular, especially the varieties, styles, qualities, packing, etc. of the products and their sale, cost, consumption, prices, principal suppliers, etc. Meanwhile, the market research should try to discover the prospective clients.

国际贸易市场调研主要包括：国别调研，即特定进口国的政治、经济状况，外贸政策，主要贸易伙伴，主要进出口产品等；目标市场调研，尤其是相关产品调研，具体包括产品品种、规格、性能、包装及其销售情况、成本、消费、价格、主要供应商等；潜在客户挖掘。

(2) Establishment of Business Relations 建立业务关系

When contacting a client for business for the first time, however, it is always advisable to take a policy of caution. The exporter needs to get much necessary information about the client as reputation, credit, financial status and business mode, etc. before concluding a transaction, especially one that requires a large sum of money.

交易前，尤其是金额较大的交易，建议出口商持谨慎态度，充分了解客户的信誉、资金状况和业务模式等详细情况。

2. Preparation for Import 进口交易前准备

Market research still plays an important role in the import business. Market research helps collect information necessary for importer’s analytical study of the capability, reputation, credit standing and business mode of both the producers and suppliers, and comparison of prices, qualities, specifications and technology of similar products so as to select reliable clients, and minimize importing cost.

进口交易前的市场调研同样十分重要。通过市场调研，进口商可以分析研究生产供应商的能力、资信、业务模式，比较同类产品的价格、质量、规格和技术，从而选择可靠的客户，降低进口成本。

Section 2  Business Negotiation

第2节  交 易 磋 商

Business negotiation is a bargain process involving potential parties (buyer and seller) to a contract with the aim of coming into an agreement.

交易磋商是买卖双方就买卖商品的有关交易条件进行协商，以期达成交易的过程。

International business negotiation usually falls into verbal and written forms. Negotiation, such as China Export Commodities Fair, small exchange meeting, personal or delegation dispatched abroad, reception of foreign trade groups and even by telephone, takes verbal (or oral) form. Written form involves negotiation through letters, telexes, faxes and even electronic mails.

交易磋商的形式可分为口头磋商和书面磋商两种。口头磋商包括参加广交会、小交会、派遣出国推销人员、贸易代表团、接待国外贸易团以及电话洽谈。书面磋商是指通过信件、电传、传真及电子邮件方式进行磋商。

pThe process of international trade negotiation commonly contains inquiry, offer, counter offer and acceptance, in which, offer and acceptance are not only indispensable process, but the base of a contract.

一般而言，交易磋商包括四个环节：询盘、发盘、还盘和接受。其中，发盘和接受是每笔交易必经的两个基本环节，是交易成立的两要素。

1. Inquiry询盘

Inquiry refers to intention made by a party interested in the purchase or sale of goods specified therein, indicating particular, desirable conditions regarding price and delivery terms, etc. addressed to a prospective supplier or buyer with a view to obtaining an offer or bid. Inquiry usually serves as the starting point of trade negotiation, without legally binding force upon the party made it. 

询盘，又称询价，是指买方为了购买或卖方为了出售商品，向对方提出的一些有关价格和运输等交易条件的询问。询盘往往是交易磋商的起点，在法律上对双方并无法律约束力。

Both the buyer and the seller can make an inquiry. The inquiry made by the buyer is usually called “invitation to offer”, and the inquiry made by the seller is usually called “invitation to bid”.

询盘可由买方发出，也可由卖方发出。前者习惯被称为“邀请发盘”，后者习惯被称为“邀请递盘”。

2. Offer发盘

(1) Definition of Offer发盘的含义

According to the United Nations Convention on Contracts for the International Sale of Goods (CISG), article 14 (1), “A proposal for concluding a contract addressed to one or more specific persons constitutes an offer if it is sufficiently definite and indicates the intention of the offeror to be bound in case of acceptance. A proposal is sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provision for determining the quantity and the price.”

《联合国国际货物销售合同公约》(以下简称《公约》)第14条第1款规定：“向一个或一个以上特定的人提出的订立合同的建议，如果十分明确并且表明发盘人在得到接受时承受约束的意旨，即构成发盘。一个建议如果写明货物并且明示或暗示规定数量和价格或规定如何确定数量和价格，即为十分确定”。
An offer can be made by the seller or the buyer. The former is usually called “offer”, and the latter is usually called “bid”. The party who makes the offer is referred as “offeror”, while the opposite party as “offeree”.

发盘可由卖方发出，也可由买方发出。前者习惯被称为“发盘”，后者习惯被称为“递盘”。业务中将提出建议方称为发盘人，接受方称为受盘人。

(2) Necessary Conditions for an Offer构成发盘的有效条件

① Address to one or more specific persons 向一个或一个以上特定的人提出

The CISG article 14 (2) stipulates, “A proposal other than one addressed to one or more specific persons is to be considered merely as an invitation to make offers, unless the contrary is clearly indicated by the person making the proposal.” The common commercial advertisement, the catalogues and a price list sent to clients are merely deemed as invitations to make offers.

《公约》第14条第2款规定：“非向一个或一个以上特定的人提出的建议，仅应视为邀请做出发盘，除非提出建议的人明确地表示相反的意见。”普通商业广告及向国外客商寄发的商品目录、价目单等行为通常只能视为邀请发盘。

② Indicate contractual intent 表明订约意旨

Offer should indicate the intention of the offeror to be bound in case of acceptance. Indication of contractual intent can be made either expressly by state “offer” “bid” or by stipulating the time of validity of the offer, or implicitly with a customary way to both parties.

发盘应表明发盘得到接受时，将按发盘的条件承担与受盘人订立合同的法律责任。表明订约意旨可以是明示的，或是暗示的。前者如写明“发盘”“递盘”或明确规定发盘有效期等，后者如按双方业已形成的习惯做法来确定。

The proposal with any restrictive conditions, such as “subject to confirmation” “subject to prior sale” “subject to our approval of sample” “subject to licence obtainable”, is regarded as an invitation to make an offer.

如果建议中附有保留或限制性条件，例如：“经确认为准”“以未售出为准”“以我方认可样品为准”“以领取许可证为准”，则该项建议就不能构成发盘，而仅应被视为邀请发盘。

③ Definite in contents 内容十分确定

According to the CISG, article 14 (1), “A proposal is sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provision for determining the quantity and the price.” It means that a sufficiently definite offer should include three basic elements: name and quality of the commodity, quantity, price. In order to avoid misunderstandings and possible disputes, in our practice, an effective offer shall include the name and quality, quantity, packing, price, terms of delivery of the goods and terms of payment.

《公约》第14条第1款规定：“一个建议如果写明货物并且明示或暗示地规定数量和价格或规定如何确定数量和价格，即为十分确定。”可见，一项有效的发盘要包括三个基本要素：品名品质、数量、价格。为防止误解和可能发生的争议，我国对外贸易实践中，一项完整的发盘要包括品名、品质、数量、包装、价格、交货和支付条件。

Sometimes an offer seems to be short of some main terms, but actually complete. For example, both parties concerned have concluded a general agreement in advance, or quote the correspondences to each other, the precedent contracts, and the usual practice formed in the precedent business between both parties.

有时，一项发盘的交易条件表面上不完整，而实际上是完整的。例如，交易双方事先已订立“一般交易条件”；援引来往的函电或以前成交的合同；交易双方在先前的业务中已形成的习惯做法。

④ Be communicated to the offeree传达到受盘人

According to the CISG, article 15 (1), “An offer becomes effective when it reaches the offeree.” The offeree cannot make acceptance initiatively before receiving the offer even though he has been informed of the contents of the offer in other ways.

《公约》第15条第(1)款规定：“发盘于送达被发价人时生效”。即使受盘人在此之前已通过其他途径得知了发盘的内容，也不能在收到发盘前主动对该发盘表示接受。

(3) Time of Validity or Duration of an Offer 发盘的有效期

The time of validity or duration of an offer refers to the binding time of the offeror over the offeree and the time limit for the offeree to accept. The acceptance made by an offeree is effective merely within the validity date and the offeror is bound to the obligation to conclude the contract with the offeree upon the offer terms within the validity date.

发盘的有效期是指发盘对发盘人约束的期限，也是受盘人接受发盘的期限。只有在有效期内，受盘人对发盘的接受才有效，发盘人也才承担按发盘条件与受盘人成交的责任。

The validity time of an offer is usually stipulated in the following ways:

对发盘有效期的规定有以下几种情况：

① Stipulating the last accepting time规定最迟接受期限

Such as, “subject reply reaching here 15th” “offer valid until Friday our time” “offer subject reply 15th our time”. 

如“发盘限15日复到”“发盘有效至我方时间星期五”“发盘限我方时间15日复”。

Because of the time differences in the world, there should be a very clear stipulation for the time limitation which time is the stated time. In practice, the offeror prefers to adop his end.

由于不同国家之间往往有时差，因此发盘中应明确以哪方时间为准。实际业务中，发盘人大多规定以其所在地时间为准。

② Stipulating a period of accepting time 规定一段接受时间

Such as, “the offer is valid/ open/ effective for 10 days”. 

如“发盘有效期10天”。

According to the CISG, article 20, “(1) A period of time for acceptance fixed by the offeror in a telegram or a letter begins to run from the moment the telegram is handed in for dispatch or from the date shown on the letter or, if no such date is shown, from the date shown on the envelope. A period of time for acceptance fixed by the offeror by telephone, telex or other means of instantaneous communication begins to run from the moment that the offer reaches the offeree. (2) Official holidays or non-business days occurring during the period for acceptance are included in calculating the period. However, if a notice of acceptance cannot be delivered at the address of the offeror on the last day of the period because that day falls on an official holiday or a non-business day at the place of business of the offeror, the period is extended until the first business day which follows.”

《公约》第20条规定：“(1)发盘人在电报或信件内规定的接受期间，从电报交发时刻或信上载明的发信日期起算，如信上未载明发信日期，则从信封上所载日期起算。发盘人以电话、电传或其他快速通信方法规定的接受期间，从发盘送达被发盘人时起算。(2)在计算接受期间时，接受期间内的正式假日或非营业日应计算在内。但是，如果接受通知在接受期间的最后1天未能送到发盘人地址，因为那天在发盘人营业地是正式假日或非营业日，则接受期间应顺延至下一个营业日。”
③ The validity time is not stipulated definitely 不明确规定有效期

When the validity time is not specified in the offer, the offeree’s acceptance shall be made within a reasonable time. There is no internationally unified stipulation of the “reasonable time”. Generally it is decided according to the characteristics of the commodity and the industrial usual practice. For the commodity with a stable market, the offer’s validity time will be longer and it’s shorter on the contrary. Due to the uncertainty of the stipulation, it will bring about disputes, therefore, the offer is seldom sent in this way.

当发盘未具体列明有效期时，受盘人应在合理时间内接受才能有效。对“合理时间”，国际上并没有统一规定，一般由商品的特点和行业习惯决定。对于市场行情稳定的商品，有效期通常较长，反之则较短。由于这种规定具有很大的不确定性，容易产生纠纷，在进出口业务中一般较少采用。

④ Duration of an oral offer 口头方式发盘的有效期

According the CISG, an oral offer is valid only when the offeree accepts the offer on the spot unless the offeror has the extra declaration in the offer.

根据《公约》规定，采用口头方式发盘时，除发盘人发盘时另有声明外，受盘人只能当场表示接受，方为有效。

(4) Termination of an Offer发盘的终止

Termination of an offer means the offer is no longer valid. An offer may be terminated in any one of the following ways:

发盘的终止即发盘的失效。发盘在下列情况下失效：

① The offer is not accepted within the validity 在有效期内未被接受

② The offeree rejects the offer or makes a counter offer 受盘人拒绝或还盘

③ There appears force majeure, namely war, government prohibition, the party in question is incapacity, bankruptcy or death. 出现不可抗力，如战争、政府禁令、当事人丧失行为能力或破产、死亡等。

④ The offer has been lawfully withdrawn or revoked by the offeror 发盘人依法撤回或撤销发盘

“Withdrawal” happens before the offer comes into force, in which the offeror takes actions to prevent it from becoming valid. As stipulated in the CISG, article 15 (2), “An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the offeree before or at the same time as the arrival of the offer.”

“撤回”是指在发盘尚未生效时，发盘人采取行动阻止它的生效。《公约》第15条第2款规定：“一项发盘，即使是不可撤销的，也可以撤回，如果撤回通知在发盘到达受盘人之前或同时到达受盘人。”
“Revocation” happens after the offer becomes valid in which the offeror terminates the effect of the offer by taking some measures. As to the revocation of an offer, each country has different expressions in law. Splitting the difference, it is stipulated in article 16 of the CISG,  “(1) Until a contract is concluded an offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance. (2) However, an offer cannot be revoked: (a) if it indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or (b) if it was reasonable for the offeree to reply on the offer as being irrevocable and the offeree has acted in reliance on the offer.”

“撤销”是指发盘生效后，发盘人以一定方式解除发盘的效力。关于发盘的撤销，各国的法律规定存在较大差异。《公约》采取了折中的办法，第16条规定，“(1)在未订立合同之前，发盘得以撤销，如果撤销通知于受盘人发出接受通知之前送达受盘人；(2)但在下列情况下，发盘不得撤销：(a)发盘写明接受发盘的期限或以其他方式表示发盘是不可撤销的；或(b)受盘人有理由信赖该项发盘是不可撤销的，而且受盘人已本着对该项发盘的信赖行事。”
It shall be noted that it is usually too late to withdraw an offer when it has been dispatched for the moment that the developed and modern communication means such as E-mail are adopted across the world. So, to prevent the error in the contract and avoid unnecessary loss, we shall work more carefully in the actual operation.

需要注意的是，在当前通信设施非常发达和各国普遍采用现代化通信(如电子邮件)的条件下，当发现发盘中存在问题而想撤回时，往往已经来不及了。为了防止出现差错和避免发生不必要的损失，在实际业务中应当审慎行事。

3. Counter Offer还盘

Counter offer means a reply made by the offeree to the offer, not accepting the terms of the offer completely and with the proposal to modify or change it. A counter offer terminates the validity of the original offer, which cannot thereafter be accepted unless the offeror agree to reinstate it.

“还盘”是指受盘人不同意或不完全同意发盘人提出的各项条件，并提出了修改或变更的表示。一经还盘，原发盘即失效，除非得到原发盘人同意，受盘人不得在还盘后反悔再接受原发盘。

It is stipulated in the CISG, article 19, that “(1) A reply to an offer which purports to be an acceptance but contains additions, limitations or other modifications is a rejection of the offer and constitutes a counter-offer. (2) However, a reply to an offer which purports to be an acceptance but contains additional or different terms which do not materially alter the terms of the offer constitutes an acceptance, unless the offeror, without undue delay, objects orally to the discrepancy or dispatches a notice to that effect. If he does not so object, the terms of the contract are the terms of the offer with the modifications contained in the acceptance. (3) Additional or different terms relating, among other things, to the price, payment, quality and quantity of the goods, place and time of delivery, extent of one party’s liability to the other or the settlement of disputes are considered to alter the terms of the offer materially.”

《公约》第19条对还盘的规定如下：“(1)对发价表示接受但载有添加、限制或其他更改的答复，即为拒绝该项发价，并构成还价。(2)但是，对发价表示接受但载有添加或不同条件的答复，如所载的添加或不同条件在实质上并不变更该项发价的条件，除发价人在不过分迟延的期间内以口头或书面通知反对其间的差异外，仍构成接受。如果发价人不做出这种反对，合同的条件就以该项发价的条件以及接受通知内所载的更改为准。(3)有关货物价格、付款、货物质量和数量、交货地点和时间、一方当事人对另一方当事人的赔偿责任范围或解决争端等的添加或不同条件，均视为在实质上变更发价的条件。”
A counter offer without the offer’s terms is regarded as an invitation of an offer. Whereas, a counter offer containing an offer’s terms is taken as a new offer with the counter offeror as the new offeror and the original offeror as a new offeree. The new offeree is granted with the right to accept, refuse or make a counter offer again.

还盘的内容，凡不具备发盘条件的即为邀请发盘。凡具备发盘条件的，就构成一个新的发盘，还盘人称为新发盘人，原发盘人称为新受盘人，他有对新发盘做出接受、拒绝或再还盘的权利。

4. Acceptance接受

(1) Definition of Acceptance接受的含义

It is stipulated in the CISG, article 18 (1), that “A statement made by or other conduct of the offeree indicating assent to an offer is an acceptance. Silence or inactivity does not in itself amount to acceptance.” The contract is established once the offer is accepted. The both parties concerned shall perform the obligation stipulated in the contract and own the relevant rights.

《公约》第18条第1款对接受做了如下定义：“受盘人声明或作出其他行为表示同意一项发价，即是接受。缄默或不行动本身不等于接受。”发盘一经接受，合同即告成立。双方均应履行合同所规定的义务并拥有相应的权利。

(2) Necessary Conditions for Acceptance 构成接受的要件

① The acceptance must be made by the specific offeree 接受必须由特定的受盘人作出

As the offer should be addressed to one or more specific persons, acceptance should be made by that person. Acceptance made by the person other than those addressed in the offer would result in an ineffective acceptance.

一项有效的发盘必须是向一个或一个以上特定的人作出的。因此，对发盘表示接受，也必须是发盘中所指明的特定的受盘人。任何第三者针对该发盘作出的接受都是无效的。

② An acceptance must be indicated 接受必须表示出来

The offeree may indicates an acceptance in two ways: by statement, that is to say, the offeree indicates an assent to an offer orally or in writing, and by performing an act such as delivery by seller or making payment by buyer. In any case, silence or inactivity does not in itself amount to acceptance.

受盘人表达接受的方式有两种：用声明或行为来表示。前者指受盘人用口头或书面形式向发盘人表示同意发盘；后者如卖方发运货物或买方支付价款来表示接受。任何情况下，缄默或不行动本身不等于接受。

③ The acceptance must be unconditional 接受必须是无条件的

Unconditional means that the contents of the acceptance must be in compliance with the offer. In principle, modifications to the condition of the offer is regarded as a counter offer.

所谓无条件接受，即接受的内容必须与发盘相符。修改发盘通常被认为是还盘。

According to the CISG, article 19, a reply to an offer, which purports to be an acceptance but contains additional or different terms, is divided into two types: a reply altering the offer substantially or not altering the offer substantially. The former is regarded as a counter offer, which is an invalid acceptance, and the latter is still taken as an effective acceptance “unless the offeror, without undue delay, objects orally to the discrepancy or dispatches a notice to that effect”.

依据《公约》第19条，对发盘表示接受但载有添加或不同条件的答复分为实质性变更发盘条件的接受和非实质性变更发盘条件的接受两种。前者视为还盘，是一项无效的接受，合同不能成立；后者仍然是一项有效的接受，只要发盘人不表示反对，合同仍然成立。“如果发盘人不过分迟延的时间内以口头或书面通知，反对其间的差异”，则这项接受就是无效接受，合同不成立。

The CISG distinguishes the substantial acceptance and the unsubstantial acceptance according to the alteration of six elements as follows: “Additional or different terms relating, among other things, to the price, payment, quality and quantity of the goods, place and time of delivery, extent of one party’s liability to the other or the settlement of disputes are considered to alter the terms of the offer materially.”

《公约》把下列六个条件作为区分实质性和非实质性变更发盘条件的接受：“有关货物价格、付款、货物质量和数量、交货地点和时间、一方当事人对另一方当事人的赔偿责任范围或解决争端等的添加或不同条件，均视为在实质上变更发价的条件。”
④ The acceptance must reach the offeror within the validity of the offer 接受必须在发盘有效期内传达到发盘人

According to the CISG, article 18 (2), “An acceptance of an offer becomes effective at the moment the indication of assent reaches the offer.” In case that the offer is made orally, the offeree shall make a reply to accept or not immediately unless the offeror and the offeree have agreed otherwise on the period for the acceptance. In case that the offer is made in writing (such as telegram, fax, letter etc.), the acceptance shall reach the offeror within the fixed effective period or a reasonable time if not fixed.

《公约》第18条第2款规定：“接受于到达发盘人时生效。”如果以口头方式作出发盘，除非发盘人与受盘人另有约定接受的具体期限，否则，受盘人应立即作出接受与否的意思表示。如果以书面(电报、传真、信函等)方式作出发盘，接受应当在规定的有效期内或合理的期限内到达发盘人。

(3) Late Acceptance 逾期接受

A late acceptance means the notice of an acceptance reaches the offeror after the effective time or a reasonable time if the effective time is not fixed. A late acceptance is not effective commonly, however, according to the CISG, article 21, the late acceptance is still effective in the following cases.

逾期接受又称推迟或迟到接受，是指接受通知到达发盘人的时间已经超过了发盘规定的有效期，或者在发盘未规定有效期时，已超过了合理的时间。逾期接受在一般情况下无效，但《公约》第21条规定，下列情况下，逾期接受仍然有效。

“(1) A late acceptance is nevertheless effective as an acceptance if without delay the offeror orally so informs the offeree or dispatches a notice to that effect. (2) If a letter or other writing containing a late acceptance shows that it has been sent in such circumstances that if its transmission had been normal it would have reached the offeror in due time, the late acceptance is effective as an acceptance unless, without delay, the offeror orally informs the offeree that he considers his offer as having lapsed or dispatches a notice to that effect.”

“(1)逾期接受仍有接受的效力，如果发价人毫不迟延地用口头或书面将此种意见通知被发价人。(2)如果载有逾期接受的信件或其他书面文件表明，它是在传递正常、能及时送达发价人的情况下寄发的，则该项逾期接受具有接受的效力，除非发价人毫不迟延地用口头或书面通知被发价人：他认为他的发价已经失效。”
(4) The Withdrawal of an Acceptance 接受的撤回

The withdrawal of an acceptance means that the offeree takes some measures to prevent the acceptance from coming into effect when he has made acceptance to the offeror.

接受的撤回指的是受盘人在对发盘人发出接受通知后，采取某种方式阻止该接受生效的行为。

It is stipulated in the CISG article 22, that “An acceptance may be withdrawn if the withdrawal reaches the offeror before or at the same time as the acceptance would have become effective.” When an acceptance has reached the offeror, namely the acceptance has come into effect, the contract is established, which cannot be withdrawn or amended as the withdrawal or amendment for the moment equals to the revocation or the amendment of the contract.

《公约》第22条规定：“接受得以撤回，如果撤回通知于接受原应生效之前或同时送达发价人。”如接受已送达发盘人，即接受一旦生效，合同即告成立，就不得撤回接受或修改其内容，因为这样做无异于撤销或修改合同。

It shall be noted that it is usually too late to withdraw an acceptance when it has been dispatched for the moment that the developed and modern communication means such as E-mail are adopted across the world. So, to prevent the error in the contract and avoid unnecessary loss, we shall work more carefully in the actual operation.

需要注意的是，在当前通信设施非常发达和各国普遍采用现代化通信(如电子邮件)的条件下，当发现接受中存在问题而想撤回时，往往已经来不及了。为了防止出现差错和避免发生不必要的损失，在实际业务中应当审慎行事。

5. Example of Business Negotiation 交易磋商用语举例
(1) Inquiry 询盘

We’re interested in Color TV Shanghai Brand Model 345. Please send us an offer at a favorable price.

(2) Offer 发盘

Your E-mail of Oct. 8th was received. We offer subject to your reply reaching us 15th as follows:

Color TV Shanghai Brand, Model 345

1000 sets, packed in export cantons of one set each (to be transported in 20’ container of 500 cartons each)

USD 150 per set CFR Karachi

Shipment by Irrevocable Sight Credit

(3) Counter Offer 还盘

① Referring to your E-mail of Oct. 10th, we regret to note that the price you offered is too high. We counter offer USD 130 per set CFR Karachi.

② Your E-mail of 12th to hand. The best we can do is USD 140 subject to your reply to reach us Oct. 18th.

(4) Acceptance 接受

With reference to your E-mail of Oct. 14th, we accept.

Section 3  Contract Conclusion

第3节  合 同 订 立

1. Definition of Contract合同的含义

International trade contract, also called “international purchase and sales contract” is the agreement reached by the parties from different countries or regions for a deal of certain merchandise, thus serving as a basis for the implementation of obligations for contracting parties. The kind of contract is a legal document protected and governed by the law of a certain country, binding each side with equal legal effect, thus providing a basis of the solution of disputes in international trade by mediation, arbitration and lawsuit. 

外贸合同，又称国际货物购销合同，是地处不同国家或地区的当事人双方买卖一定货物达成的协议，是当事人各自履行约定义务的依据。外贸合同受国家法律保护和管辖，是对签约各方都具有同等约束力的法律性文件，是解决贸易纠纷，进行调解、仲裁与诉讼的法律依据。

2. Significance of Contract Signing签订书面合同的意义

It’s not necessary for an effective contract to sign a contract in written form. In business negotiation, a deal is concluded after an offer is accepted, then a contract relationship is established by the buyer and the seller. It is stated in the CISG, article 11, that “A contract of sale need not be concluded in or evidenced by writing and is not subject to any other requirement as to form. It may be proved by any means, including witnesses.” However, in the international business practice, the parties concerned will usually sign a contract in written form after reaching an agreement through negotiation as there are three aspects of significance to sign a contract in written form.

签订书面合同不是合同有效成立的必要条件。在交易磋商过程中，一方发盘经另一方接受后，交易即告成立，买卖双方就构成了合同关系。《公约》第11条规定，“销售合同无须以书面订立或书面证明，在形式方面也不受任何其他条件的限制。销售合同可以用包括人证在内的任何方法证明。”但是，在国际贸易实践中，在当事人双方经过磋商一致，达成交易后，一般均须另行签订一份书面合同。签订书面合同有以下三方面的意义。

(1) The Evidence to Prove a Contract is Established 合同成立的证据

According to the relevant law and rules, a contract must be certified with proof including witness testimony and material evidence. For a contract concluded by the negotiation with letter, email or fax, it is no problem to provide the proof in writing. However, for a contract established through the oral negotiation, it is hard to prove it. Therefore, a contract established by an oral negotiation will probably not be protected by law due to the failure of being verified if the contract is not confirmed in written form, even the contract will be invalid. So, for an agreement reached through oral negotiation in particular, it is necessary to sign a contract in written.

根据法律要求，凡是合同必须能得到证明，提供证据，包括人证和物证。在用信件、电子邮件或传真磋商时，书面证明不成问题。但是，通过口头磋商成立的合同，举证就难以做到。因此，口头磋商成立的合同，如不用一定的书面形式加以确定，就将由于无法证明而不能得到法律的保障，甚至在法律上无效。签订一份书面合同对于口头磋商达成的协议尤其重要。

(2) The Term with which a Contract Comes into Effect合同生效的条件

If one party claims that it is subject to the contract in written form during the negotiation, then the contract is not established until a formal contract in written form is signed even though both parties concerned have reached an agreement on all trade terms. In this case, signing a written contract is the term for the contract coming into effect.

如果在买卖双方磋商时，一方曾声明以签订书面合同为准，即使双方已对交易条件全部协商一致，也必须在正式签订合同后，合同才能成立。在这种情况下，签订书面合同就成了合同生效的条件。

(3) The Basis on which a Contract is Fulfilled 履行合同的依据

Whether the deal is reached through oral negotiation or in written form, the trade terms agreed shall be combined clearly and completely and listed in a contract with a certain format. It is very important for both parties to further make clear of the rights and obligations of them, and with definite basis to fulfill the contract better.

不论通过口头还是书面形式磋商达成交易，均须把协商一致的交易条件综合起来，全面、清楚地列明在一份有一定格式的书面合同上，有助于进一步明确双方的权利和义务，以及为合同的履行提供更好的依据。

3. Forms of Written Contract书面合同的形式

There is no specific limit on the form of a written contract. The both parties concerned may adopt any one of these forms including Contract, Confirmation, Agreement or Memorandum. In addition, there are letter of intent, purchase order, authorization order sheet and the like to be taken as the form of a contract. Although the format and contents of these forms of written contract are different, the legal effectiveness of them is the same.

关于书面合同的形式，并无特别限制，买卖双方可采用正式合同、确认书、协议，也可采用备忘录等形式。此外，还有意向书、订单和委托订购单等。这些形式的书面合同格式和内容的繁简有所不同，但法律效力是一样的。

In our foreign trade business, contracts and confirmations are mainly adopted. The contract may be classified into Sales Contract and Purchase Contract. The former is drawn up by the seller while the latter is made by the buyer. A confirmation is a simplified form of a contract, which may be classified into Sales Confirmation and Purchase Confirmation. A Sales Confirmation is issued by the seller while a Purchase Confirmation is issued by the buyer.

我国外贸实践中，采用合同和确认书两种形式的居多。合同可分为销售合同和购货合同。前者是卖方草拟的合同，后者是买方草拟的合同。确认书是合同的简化形式，可分为销售确认书和购货确认书。前者是卖方出具的确认书，后者是买方出具的确认书。

4. Contents of Written Contract 书面合同的内容

A written contract is usually composed of three parts which are head, body and ending.

书面合同一般包括三个部分：约首、本文、约尾。

(1) Head 约首

Head of a contract is the first part of a contract including the name of contract, number of contract, signing date and signing place, information of parties involved.

约首，即合同的首部，一般包括合同名称、合同编号、签约时间和地点、合同当事人信息。

(2) Body 本文

Body of a contract is the main part of a contract specifying the trade terms in details such as commodity, quality, specification, quantity or weight, package, price, delivery terms, transportation, insurance, payment, inspection, claims and compensation, force majeure and arbitration etc.

本文是合同的主要组成部分，是对各项交易条件的具体规定，包括品名、品质、规格、数量或重量、包装、价格、交货条件、运输、保险、支付、检验、索赔、不可抗力和仲裁等内容。

(3) Ending 约尾

The last part of a contract is usually covering the following points: copies of contract, the date and place of contract establishment the signatures and stamps of both parties and so on.

约尾，即合同的尾部，一般包括合同的份数、订约日期、订约地点和双方当事人签字盖章等内容。

5. Sample of Written Contract书面合同样本

外贸合同
Sales Contract

	日期Date:  
	合同号Contract No.: 

	卖方Seller : 
	买方Buyer:  

	地址Address: 
	地址Address:  

	电话Tel:       

传真Fax: 

Email:
	电话Tel:    

传真Fax: 
Email: 

	联系人Contact Person: 
	联系人Contact Person: 


最终用户：

本合同由买卖双方订立。根据本合同规定的条款，买方同意购买且卖方同意出售下述货物：

This Contract is made by and between the Buyer and the Seller, whereby the Seller agrees to sell and the Buyer agrees to buy the below-mentioned goods on the terms and conditions stipulated hereunder:
	1
	货物详情Particulars of the Goods

	
	货名及规格

Goods and Specifications
	数量

Quantity
	单价

Unite Price
	总价

Total Amount

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	生产国别和制造厂商: 

	
	SAY USD 


 

















续表
	2
	贸易条款
Delivery

Terms
	2.1
	交付条件 Delivery Terms:   FCA  Beijing                                                                                                  

	
	
	2.2
	在本合同中，描述双方权利义务的贸易术语如FCA，应按照位于巴黎的国际商会最新出版的《国际贸易术语解释通则》(“Incoterms”)解释。

For purposes of this Contract, trade terms (e.g., FCA) used to describe the rights and obligations of the parties shall have the meanings assigned to them by the latest Incoterms published by the International Chamber of Commerce, Paris.

	3


	装运条款

Shipping 

Terms


	3.1


	交货时间Time of Delivery: 收到预付款后60个工作日内，并且在免税办理完成后 

Within 60 working days after signing the contract and Tax-Free procedure completed.

	
	
	3.2
	装运口岸 Port of Shipment: MAIN AIRPORT 

	
	
	3.3
	到货口岸 Port of Destination:     AIRPORT

	
	
	3.4
	每批货物装运起航后，卖方即以传真通知买方合同、货名、数量、重量、总值、开航日期和目的口岸。

Immediately after the goods have been shipped and departed, the Seller shall notify the Buyer by fax the contract number, name of goods, quantity, weight, total value, Flight No., shipping date and the port of destination.
货物允许转运，但不可分批运输。
Trans-shipment is acceptable, but partial shipment is not allowed.    

	4


	付款条件

Payment


	
	100%信用证付款，90%即期信用证，10%根据最终用户签字盖章的验收报告付款。
L/C 100%, 90% will be paid at sight, 10% will be paid against final acceptance signed and sealed by buyer and End user.

	5
	包装及标准Packing & 
Standards


	
	货物应具有防潮、防锈蚀、防震并适合远洋运输的包装。由于货物包装不充分或不适当而造成的货物残损、灭失应由卖方负责。卖方应在每个包装箱上用不褪色的颜色标明尺码、包装箱号码、毛重、净重及“此端向上”“防潮”“小心轻放”等标记，并刷唛头。
唛头：×××
The packing of the Goods shall be preventive from dampness, rust, moisture, erosion and shock, and shall be suitable for ocean transportation. The Seller shall be liable for any damage and loss of the Goods attributable to the inadequate or improper packing. The measurement, number of package, gross weight, net weight, and the cautions such as “DO NOT STACK UP SIDE DOWN”, “KEEP AWAY FROM MOISTURE” “HANDLE WITH CARE” shall be stencilled on the surface of each package with fadeless marks, and the shipping mark shall be stencilled:.
Shipping Mark: ×××


 

















续表

	6
	Insurance

保险
	
	合同下提供的货物在制造、购置、运输、存放及交货过程中的丢失或损坏，应该按照发票金额的110%投保一切险。

The Goods supplied under the Contract shall be insured with All Risks at 110% of the invoice value against loss or damage incidental to manufacture, acquisition, transportation, storage, and delivery.

	7
	检验与验收

Inspection & Testing and 
Acceptance
	7.1
	发货前，卖方制造厂应对货物的符合合同标准进行检验，出具检验证明书或出厂合格证书。

Prior to shipment, the Seller manufacturer shall conduct inspection/test on the Goods’ conformity to the Contract Specifications, and issue an inspection certificate or conformity certificate.

	
	
	7.2


	货物交付后，买方应在十五(15)天内对货物的数量、规格及表面状况进行开箱检验。买方应提前通知卖方检验时间和地点，卖方有权委派代表参加检验。如果出现短缺、破损或错发等，买方应立即通知卖方任何不符情况；如果出现短缺、破损或错发的，由卖方补足、替换或重发并承担相关的费用。若在上述期限内买方未通知卖方任何不符情况，则视为所交付货物的数量、规格及表面状况均符合双方约定。

Within fifteen (15) days after delivery of the Goods, the Buyer shall conduct an “open box” inspection of the Goods in respect of their quantity, specifications and apparent order and condition. The Buyer shall inform the Seller in advance and the Seller has the right to send its representative to join the inspection. In case of shortage, damage or wrong delivery, the Buyer shall promptly notify the Seller of the discrepancies, and the Seller will make up the shortage, replace the damaged Goods or send the correct Goods, and bear the related costs. If the Buyer does not notify the Seller of any such discrepancies within the prescribed period, the quantity, specifications and apparent order and condition of the delivered Goods shall be deemed in compliance with this Contract.

	
	
	7.3


	在货物到达目的地口岸90天内，如发现货物的质量与本合同规定不符或发现货物无论任何原因引起的缺陷包括内在缺陷或使用不良的原料，除属于保险公司或承运方责任之外，买方应申请中国进出口商业检验局对有关的货物进行检验，买方有权根据商检证书向卖方索赔。

If within 90 days after arrival of the Goods at the destination, should the quality of the Goods be found not in conformity with the contracted stipulations, or should the Goods prove defective for any reasons, including latent defect or the use of unsuitable materials, the Buyer shall arrange for an inspection to be carried out by the China Commodity Inspection Bureau and have the right to claim against the Seller on the strength of the inspection certificate issued by the Inspection Bureau, with the exception to those claims for which the insurance company or the freight forwarder are liable.


 

















续表

	8
	质量保证

Warranty
	8.1
	卖方保证合同下所提供的货物是全新的、未使用过的、最新的或最现代型号的，没有设计、材料或工艺上的缺陷(买方要求的设计或材料除外)。卖方同时保证所提供的货物质量符合其发布的技术规格或双方另行书面约定的标准。

The Seller warrants that the Goods supplied under the Contract are new, unused, of the most recent or current models and they incorporate all recent improvements in design and materials unless provided otherwise in the Contract. The Seller further warrants that all Goods supplied under the Contract shall have no defect, arising from design, materials, or workmanship (except when the design and/or material is required by the Buyer). The Seller also warrants that the Goods supplied conform to its published specifications or the specifications agreed upon in writing by the Parties. 

	
	
	8.2
	除非本合同另有规定，质量保证期限为自货物验收后十二(12)个月，或自货物交运之日起十四(14)个月，以先到日期为准。

Unless otherwise specified in the Contract, such warranty shall be valid for one (1) year from the date of acceptance of the Goods, or fourteen (14) months from the date of shipment, whichever is earlier. 

	
	
	8.3
	上述质量保证责任不涵盖由于由货物以外的原因(比如意外事件/自然灾害，断电或电涌，货物储存不当或不按照使用指南操作等)造成的质量问题。
The above quality warranty does not cover problems caused by factors external to the Goods such as accident or disaster, power failure or electrical power surge, improper storage of the Goods or use of the Goods not following the use instructions.  

	
	
	8.4
	如卖方出售的任何货物或者其部分采购自第三方供应商，则卖方的货物质量保证限于第三方供应商提供的货物质量保证。

The Seller’s warranty with respect to any goods or any components thereof furnished to the Seller by any third party suppliers and sold by the Seller to the Buyer shall be limited to the warranty provided by such third party suppliers therefore.

	9
	付款条件

Payment Term
	9.1


	买卖合同价格以下列方式支付: 

合同签订后电汇30%预付款，发货前2周电汇付清70%余款。
30% contract value will be pre-paid by T.T.; the rest 70% of contract value will be paid within two weeks before shipment.

	
	
	9.2
	买方如有款项到期未付，应向卖方支付该款项自到期日至付款日的利息，利率按每天0.05%计算。如到期未付款项为外币，买方也应承担卖方因其延迟付款而遭受的汇率损失。如买方未按时支付任何价款或未依约按时开立信用证超过60天的，卖方可以解除合同并要求买方赔偿损失。


 

















续表

	
	
	
	Any default in payment by the Buyer will entitle the Seller to the interest on that outstanding amount at the rate of point zero 5 percent (0.05 %) per day from the due date thereof through the date of the completion of such  payment. In the event the overdue payment is in foreign currency, the Buyer shall also compensate the Seller for the currency fluctuation losses (if any) caused by the default in payment by the Buyer. In the event the Buyer is in default of any payment due or fails to open a letter of credit in time and as agreed, and the default is more than 60 days, the Seller is entitled to terminate the Contract and claim compensation against the Buyer.

	10
	延迟交货及违约责任

Late Delivery & Liability 
for Breach
	10.1


	除合同第11条不可抗力原因外，如卖方不能按合同规定的时间交货，买方同意在卖方支付违约金的条件下延期交货。罚款可由议付银行在议付货款时扣除，违约金按每7天收延迟货物价值的0.5%计算，不足7天按7天计，但最高罚款总额不超过迟交货物总价的5%。如卖方延期交货超过合同规定90天时，买方有权撤销合同，此时，卖方仍应毫不迟延地按上述规定向买方支付违约金。

Except for force majeure causes under Clause 11 hereunder, if the Seller cannot make delivery on time as stipulated in the Contract, the Buyer shall agree to take the postponed delivery on the condition that the Seller agrees to pay liquidated damages. The rate of such liquidated damages shall be 0.5% of value of the delayed Goods per 7 days, and if less than 7 days shall be countered as 7 days. The liquidated damages shall not exceed 5% of the total value of the goods. If the delivery delay is more than 90 days than the stipulated date of delivery, the Buyer has the right to terminate the Contract, and the Seller, in spite of the termination, shall nevertheless pay the aforesaid liquidated damages to the Buyer without delay. 

	
	
	10.2


	如买方要求卖方延迟或者中止履行合同，卖方书面同意的，如所要求的中止或者延迟时间超过30天，买方应向卖方支付所涉产品价款的20%作为中止/延迟履行费.                                                                                                                                                                                                                                 
If the Buyer requests the Seller to delay or suspend its performance of this Contract, which the Seller agrees in writing, and if period of delay or suspension as requested is longer than 30 days, the Buyer shall be required to pay the Seller a suspension/delay fee, equal to 20% of the total value of the goods concerned.

	
	
	10.3
	除法律另有规定外，任何一方均不对另一方因本合同而产生的间接损失(如收入或利润损失、商誉损失、数据损失等)承担责任。买卖双方在合同项下违约向对方承担的责任限于合同的总价。
Unless the law provides otherwise, neither party shall be liable to the other party for indirect losses (e.g., loss of revenue or profit, loss of goodwill, loss of data) in connection to or arising out of this Contract. The aggregate liability of a party to the other party shall not exceed the total Contract price.


 

















续表

	
	
	10.4
	上述10.3条不适用于(1)造成对方人身伤害的；(2)因故意或重大过失造成对方财产损失的。
The foregoing Section 10.3 shall not apply to (1) bodily injury; (2) property damages caused by wilful misconduct or gross negligence.

	11
	出口限制

Export Control
	
	买方承认，每件产品以及任何相关软件和技术，包括卖方所提供的或文件中包含的技术信息(合称“物品”)，可能受美国政府出口管制的约束。买方在取得相关的政府机构许可(如美国政府有此要求)之前，不得：   (1) 出口或再出口任何物品；或者(2)将任何物品出口、再出口、分销或供应到被美国政府实施限制或禁运政策的任何国家(包括但不限于古巴、朝鲜、苏丹、叙利亚和伊朗)，或出口、再出口、分销或供应给已遭美国政府拒绝或限制其参与出口活动的任何个人或实体。买方保证所有从卖方获得的物品都将用作商业用途，不会用于任何军事，核扩散，生化武器以及导弹技术领域。如卖方要求，买方应向卖方提供关于买方已出口或将要出口的任何物品的最终用户和最终用途的信息。买方应就与进出口管制法律法规有关的任何官方或非官方的审核或检查，与卖方充分合作；并就买方或其雇员、顾问或代理人违反本条规定的任何行为，向卖方赔偿并使卖方免受该等违反所造成的或与之相关的损害。

Buyer acknowledges that the Product and any related software and technology, including technical information supplied by the Seller or contained in documents (collectively “Items”), may be subject to export controls of the U.S. government. Buyer may not, without first obtaining the required license to do so from the appropriate U.S. government agency if so required: (i) export or re-export any Item, or (ii) export, re-export, distribute or supply any Item to any restricted or embargoed country (including but not limited to Cuba, North Korea, Sudan, Syria and Iran) or to a person or entity whose privilege to participate in exports has been denied or restricted by the U.S. government. Buyer certify that all the products received from Seller are intended for use in commercial applications only and are not intended for use in any military or nuclear, chemical or biological proliferation end applications or missile technology. Buyer shall, if requested by Seller, provide information on the end user and end use of any Item exported or to be exported by Buyer. Buyer shall cooperate fully with Seller in any official or unofficial audit or inspection related to applicable export or import control laws or regulations, and shall indemnify and hold Seller harmless from, or in connection with, any violation of this Section by Buyer or its employees, consultants, or agents.


 

















续表

	12
	不可抗力

Force Majeure
	12.1
	由于不可抗力的原因，而不能履行合同或延迟履行合同的一方无须为此承担违约责任，但应立即以书面形式通知对方并提供不可抗力发生以及持续期间的充分证据。如果不可抗力发生超过6个月以上，任何一方都有权终止合同。

The party shall not be responsible for delay or non-performance of the Contract which are affected by a force majeure event, but shall promptly notify the other party in writing and furnish sufficient proof of the occurrence and duration of such force majeure event. If the force majeure event lasts for more than six (6) months, either Party has the right to terminate the Contract. 

	
	
	12.2
	“不可抗力”是指那些合同一方无法控制、无法预见、无法避免的事件和情况，其发生也不是卖方的违约或疏忽而造成的。这些事件包括但不限于战争或革命、火灾、洪水、流行病、防疫限制和禁运。

“Force Majeure” means an event which is beyond the control of the Parties, not foreseeable and unavoidable.  Such events may include but not restricted to, war or revolution, fires, floods, epidemics, quarantine restrictions, and freight embargoes.

	13
	适用法律

Governing Law
	
	合同应适用中华人民共和国法律。如合同使用国际贸易术语，则该术语应按照最新出版的《国际贸易术语解释通则》予以解释，但是合同的约定优先于该通则的规定。

The Contract shall be governed by the laws of the People’s Republic of China. Any international trade terms, if used in this Contract, shall be construed in accordance with the latest International Rules for the Interpretation of Trade Terms (INCOTERMS), unless otherwise provided in this Contract.

	14
	争议解决

Dispute Resolution
	
	因合同而产生的或与合同有关的任何争议应通过友好协商解决，如无法协商解决，争议应提交中国国际经济贸易仲裁委员会依据申请仲裁时该会有效的仲裁规则进行仲裁。仲裁应在[上海]进行。 仲裁裁决是终局的，对双方具有约束力。

Any dispute arising from or in connection with this Contract shall be settled through friendly negotiation. In case that no such settlement is reached, the dispute shall be submitted to the China International Economic and Trade Arbitration Commission (“CIETAC”) for arbitration in accordance with its rules in effect at the time of applying for arbitration. The venue of arbitration shall be in [Shanghai]. The arbitral award is final and shall bind upon both parties.


 

















续表

	15
	杂项条款

Mis. Provisions
	15.1
	除非合同明确提及，卖方所提供的商品目录、说明书、传单、广告、价目表中包含的任何有关货物及其用途的信息，如重量、大小、容量、颜色以及其他数据仅作参考指示之用，不作为合同的条款而生效。

Any information relating to the Goods and their use, such as weight, dimensions, capacities, prices, colours and other data contained in catalogues, prospectuses, circulars, advertisements, illustrations, price-lists of the Seller, shall not take effect as terms of the Contract unless expressly referred to in the Contract.

	
	
	15.2
	除非另有约定，尽管买方有可能得到软件、图纸等，但买方并不因此而获得它们的产权。卖方仍是与货物有关的知识产权或工业产权的唯一所有者。

Unless otherwise agreed, the Buyer does not acquire any property rights in software, drawings, etc., which may have been made available to the Buyer. The Seller also remains the exclusive owner of any intellectual or industrial property rights related to the Goods.

	
	
	15.3
	卖方提供给买方的所有相关资料(包括但不限于所有定价、折扣及技术信息)为卖方的商业秘密。买方同意(a)为该等信息保密不向任何第三方披露；及(b)只为与货物有关的用途使用该等信息。

All relevant material provided to the Buyer by the Seller, including but not limited to all pricing, discounts and technical information, are trade secrets of the Seller. The Buyer agrees to (a) keep such information confidential and not disclose to any third party; (b) only use the information for purposes related to the Goods.

	
	
	15.4
	根据合同要求向对方发出的任何书面通知或通信往来在专人递送至时或以邮政特快专递寄出到对方的营业地址后三(3)个工作日视为送达。

Any written notice or communication shall be deemed delivered (1) at the same time by hand delivery; (2) three (3) dates later if by courier to the other party’s business address. 

	
	
	15.5


	合同及所有附件自双方正式签字或盖章后即生效。

The Contract and all annexes shall come into effect after the Parties have duly signed or stamped.

	
	
	15.6


	本合同以中英文签署。若中英文存在不一致的，以中文为准。
The Contract is entered into in both Chinese and English. In case of any discrepancy between the Chinese and English versions, Chinese version shall prevail.  

	
	
	15.7
	本合同及其附录组成完整的协议，并取代双方之间与本合同标的有关的所有口头或书面协议或理解。本合同仅在双方达成一致并书面签署时方能进行修改。


 

















续表

	
	
	
	This Contract and its Appendices attached hereto constitute an integral agreement, which replacing, whether in oral or in written, all agreements or understandings between the two parties in relation to the subject matter under this Contract. This Contract can only be amended by means of mutual agreement in a written form and executed by both parties hereto. 



	买方Buyer:  


	卖方Seller:   




                                     Sales Confirmation

                                         成交确认书

                                                    No.:

                                                           Date:

                                                           Signed at:

The Buyer买方:                                The Seller卖方: 

Add地址:                                     Add地址:

Tel电话:                                      Tel电话:

Fax传真:                                      Fax传真: 

This contract is negotiated and executed by and between the buyer and seller, which means the buyer agrees to buy and the seller agrees to sell the product according to the terms and conditions stipulated below:  

买方与卖方就以下条款达成协议：

1. COMMODITY(商品): Please refer to the detailed breakdown as attached.(as in the appendix)

详见清单.(附页)
	名称及规格Description
	单位

Unit
	平均单价

Average unit price

(JPY)
	数量

Qty
	总价

Amount

	
	
	
	
	FOB PORT 

	TOTAL VALUE FOB OSAKA PORT OR KOBE PORT




2. PACKING(包装): 

The commodity is supposed to be packed with infrangible Export standard packaging that suitable for long distance ocean and land transportation and well protected against dampness, moisture, shock, rust and rough handling. The Sellers shall be liable for any damage or rust damage to the goods that caused by improper packing, and pay for all cost and loss caused by the damage.

包装：必须采用坚固的出口标准包装, 适合于长途海运和陆运，防潮、防震、防锈、耐粗暴搬运。由于包装不良所发生的损失 , 由于未采用充分或不妥善的防护措施而造成的任何锈损, 卖方应负担由此而产生的一切费用和/或损失。

3. SHIPPING MARK(唛头): 

The Sellers shall mark on each package with fadeless paint the package number, gross weight, net weight, measurement and the wordings: “KEEP AWAY FROM MOISTURE” “HANDLE WITH CARE" "THIS SIDE UP” etc. and the shipping mark: ×××
卖方应用不褪色的颜料在每个箱子外部刷上箱号、毛重、净重、尺寸，并注明“防潮”“小心轻放”“此面向上”等，唛头为：×××
4. TIME OF SHIPMENT(装运期)：After 80% T/T Payment

5. PORT OF SHIPMENT(装运港)：OSAKA PORT OR KOBE PORT

6. PORT OF DESTINATION(目的港)：TIANJIN XINGANG , CHINA

7.Price Term(价格条款)：FOB Japanese main port

8. Telex Release(电放条款): telex release within 48 hours to the people or the shipping company which are entrusted by consignee.( Include the document that is mentioned in the 11th item)

9. More or less clause(溢短装): 5% more or less

10. PAYMENT(付款方式):T/T Payment 

The Buyer shall pay the seller 80% of the sales price by T/T in advance, and the balance should be paid to the Seller after loading.

电汇。买方将买卖金额的80%货款预付给卖方，剩余货款在商品装船后支付给卖方。

Bank’s Name(银行名称)：
Bank’s Address(地址)：

SWIFT Code(SWIFT代码)：

Account No.(账号)：

Account(账户名称)：

11. DOCUMENTS(单证)：
(1) Full set of clean shipping bills of lading 清洁海运提单一套

(2) Invoice in three copies 发票一式叁份

(3) Packing list in three copies issued by the Sellers 装箱单一式叁份

(4) Certificate of Quality issued by the Sellers 制造厂家出具的质量证明书

(5) Certificate of Origin 原产地证书

(6) Sanitary Certificate 卫生证书

(7) Certificate of Non Wooden Packing or Certificate of Fumigation 非木包装声明或熏蒸证

In addition the Seller should send an extra set of the document by express airmail that mentioned above directly to the Buyer within 48 hours after shipment.

另外，卖方应于货物发运后48小时内，用特快专递寄送一套上述的单据给买方。

12. SHIPMENT(运输): 

The Sellers shall ship the goods within the shipment time to the loading port. Trans-shipment is not allowed. Partial shipment is not allowed.

卖方应于交货期内将合同货物送至装运港，不许分批，不许转运。

13. SHIPPING ADVICE(装运通知): 

The Seller should advise the Buyer immediately about the CONTRAT NO. , commodity, quantity, invoiced value, gross weight, name of vessel and delivery date etc. either by fax of E-mail upon the completion of loading goods. Sellers will take all the responsibilities of total loss due to not letting buyers know in time. 

卖方应于装货后，立即用传真或邮件将有关合同号、货物、数量、发票价值、毛重、运输工具名称、交货日期、货物预计抵达日等资料通知买方。如果由于卖方未能通知买方而造成的所有损失均由卖方承担。

14. CHECK UPON DELIVER(验收)：
The Buyer should finish checking all arriving goods arrived in buyer’s warehouse within 20 days.
买方必须在订货的本件商品到达仓库后20日内验收完毕。

15. FORCE MAJEURE(不可抗力):

The Sellers shall not be held responsible for the delay in shipment or non-delivery of the goods due to Force Majeure, which might occur during the process of manufacturing or in the course of loading or transit. The Sellers shall advise the Buyers immediately of the occurrence mentioned above and within fourteen days thereafter, the Sellers shall send by airmail to the Buyers for their acceptance a certificate of the accident issued by the Competent Government Authorities where the accident occurs as evidence thereof. Under such circumstances the Sellers, however, are still under the obligation to take all necessary measures to hasten the delivery of the goods. In case the accident lasts for more than 10 weeks, the Buyers shall have the right to cancel the Contract.

对于制造或装船运输过程中可能产生的不可抗力而造成的迟交货或不能交货，卖方可以不承担责任。卖方应立即在不可抗力产生的14日内将有关情况通知买方，并且卖方应用航空邮件将有关政府当局部门出具的证明不可抗力产生的文件寄送给买方。在此情况下，卖方仍应尽最大努力采取各种措施促使货物的发运。如果事故持续10周，买方有权取消该合同。

16. ARBITRATION(仲裁):

Any distributes arising or in connection with this Contract shall be submitted for first arbitration in Osaka Court and the local court in the shop’s area.

发生本合同及与此关联的一切纠纷时，大阪地方法院及买方所在地所辖法院为一审专属管辖法院。

17. BANK CHARGES(银行费用): All bank charges outside China will be on the account of the Sellers.

所有中国之外的银行费用均由卖方承担。

18. OTHERS(其他): This contract signed in two copies, the seller holds one copy and the buyer holds the other one.

本合同一式贰份，卖方执壹份, 买方执壹份。 

THE BUYERS买方：                                THE SELLERS卖方：

Date日期：                                         Date日期：

Section 4  Contract Performance

第4节  合 同 履 行

1. Performance of Export Contract 出口合同的履行

In case of CIF term and L/C payment, the general procedures to fulfill an export contract are follows: preparation of goods, urging the importer to apply for L/C, examination of L/C, amendment of L/C, booking vessel, going through the export inspection and making customs declaration, making insurance, loading goods, the arrangement of shipping documents and the settlement of payment. 
CIF术语，L/C支付的合同，出口履约程序一般包括：备货、催证、审证、改证、租船订舱、报验、报关、投保、装船和制单结汇等环节。
(1) Preparation of Goods 备货
After a contract is made, it is the main task for the exporter to prepare the goods for shipment and check them against the terms stipulated in the contract. The quality, specification, quantity, marking and packing should be in line with the contract or the L/C, the date for the preparation should agree with the sipping schedule.
合同签订后，出口商的主要任务就是为装船而准备货物，并按合同条款对货物进行检查。货物的品质、规格、数量 、唛头和包装必须与合同或信用证一致。备货时间应结合船期安排。
(2) Ensure the Issuance of L/C 落实信用证
① Urging L/C 催证
For the business with L/C payment, especially the business in large amount or the business of commodities made to order, the timely issuance of L/C upon the agreement is the basis of the seller’s fulfillment of contract. It is very important for the buyer to issue the L/C timely, otherwise the seller has not enough time to arrange for the production or get supply of goods. In the business practice, some importers may delay or not open the L/C for various reasons. Therefore, the seller shall remind the buyer to open the L/C in time to ensure the smooth fulfillment of the contract.
按信用证付款方式成交，尤其是大宗交易或按买方要求而特制的商品交易，买方按约定的时间开证是卖方履行合同的前提，否则买方无法安排生产或组织货源。但在实际业务中，有些进口商会由于各种原因迟开或不开信用证。因此，卖方应结合备货情况，及时提醒买方开立信用证，以保证合同的顺利执行。
② Examination of L/C 审证
In practice, the L/C issued may be different from the contract clauses due to various reasons such as the work neglect, the mistakes of telegram transfer, the different usual practices in trade, or the importer’s deliberate addition of the beneficial clauses to him; or there are some soft clauses in the L/C which cannot be met by the seller. As a result, the seller cannot settle the payment according to the L/C. For the safe collection of payment, upon receipt of the L/C, the seller shall examine it very carefully to make sure that all terms and conditions are stipulated in accordance with the contract.
实际业务中，由于种种原因，如工作疏忽、电文传递错误、贸易习惯不同或买方有意利用开证的主动权加列对其有利的条款，往往会出现开立的信用证条款与合同规定不符，或者在信用证中加列一些无法满足的信用证付款条件，使得卖方无法按信用证收款。为了其安全收汇，卖方收到信用证后应对照合同逐条进行严格审核。
③ Amendment of L/C 改证
If any discrepancies exist, the seller should contact the buyer immediately for necessary amendments so as to guarantee the smooth execution of the contract.
审核时发现的任何不符点，应该立即联系买方尽快修改，以保证合同的顺利进行。
(3) Inspection and Customs Clearance 报检报关
From August 1st, 2018 on, China Customs is in charge of the inspection and quarantine of import and export commodities throughout our country. 
从2018年8月1日开始，我国出入境产品的检验检疫工作由中国海关负责。
Before the goods are loaded, the exporter shall fill in the Export Customs Declaration Form, then makes application to custom together with the commercial invoice, packing list, weight memo and other relevant documents. The commodities which are required by the government to go through the inspection of China Customs are not permitted to be exported if they fail to pass the inspection. After the customs check and verify the goods and documents with stamping “RELEASE” on the shipping order, the goods may be shipped on board with it.  
在货物装运前，出口商须填写出口报关单，连同商业发票、装箱单、重量单和其他相关单证向海关申请报检报关。凡属国家规定须法检的商品，经检验不合格的一般不得出口。海关对货、证核查无误后，在装货单上加盖“放行”章，即可凭以装船。
(4) Chartering and Booking Shipping Space 租船订舱
The exporter shall arrange for the shipment when preparing the goods. For the goods in large quantity which need to be transported by a whole ship, the exporter shall charter the vessel. For the goods in small quantity which do not need a whole ship, the exporter may book the liner space through forwarder or shipping company. After the goods are shipped, the captain or the chief mate will issue Mate’s Receipt. The shipper exchanges the Bill of Lading with Mate’s Receipt from the shipping company.
出口企业在备货的同时，还需及时办理运输。货物数量大，需要整船载运的，需要办理租船手续；货物数量不大，不需要整船载运的，可由外运公司代为洽订班轮舱位。货物装船后，由船长或大副签发收货单，托运人凭收货单到船公司换取正式提单。
(5) Insurance 投保
The export trade is subject to many risks. For example, ships may sink or consignments may be damaged in transit, etc.. It is customary to insure goods for export against the perils of the journey. Under CIF term, the exporter covers insurance at his own expense as agreed in the contract. Therefore, the export shall arrange for insurance before the shipment. The cover paid for will vary according to the type of goods and the circumstances.
出口贸易要面临很多风险，如船舶可能沉没、货物可能在运输途中受损等。为避免风险，通常要为出口货物投保。CIF 术语成交，按合同规定，卖方负责投保并支付保费。因此，出口商应在货物装运前，及时向保险公司办理投保手续。所购的险种应根据货物的种类和环境的不同而不同。
(6) Documents Preparation for Bank Negotiation制单收汇结汇

After the goods have been exported, the exporter shall prepare the full set of documents upon the request of credit. Within the validity of credit, the exporter shall present the documents to the bank for negotiation and payment. Documents should be correct, complete, concise and clean. Only after the documents are checked to be fully in conformity with the L/C, the opening bank makes the payment. Payment shall be disregarded by the bank for any discrepancies in the document.
出口货物在装运之后，出口商应按照信用证要求正确缮制各种单据，在信用证规定的交单有效期内，递交银行办理议付结汇手续。缮制的单据必须正确、完整、简明、整洁。开证行只有在审核单证和信用证完全相符后才付款。单证中任何不符点都会遭到银行的拒付。
(7) Tax Refund出口退税

To encourage exporting, indirect taxes such as value-added tax (VAT) and consumption tax will be returned or rebated to the exporter after the conclusion of export business. To complete tax refund, the exporter should fill in Export Tax Refund Application Form and submit related documents to the local branch of SAT (State Administration of Taxation). 
为了鼓励出口，出口国政府对出口货物退回其按本国税法规定已经缴纳的间接税，如增值税、消费税。申请出口退税出口商须填写出口退税申请表并向国家税务总局地方分局提交相关单证。
2. Performance of Import Contract 进口合同的履行

In case of FOB term and L/C payment, the general procedures to fulfill an import contract are follows: opening L/C, preparing for shipment, insurance, checking documents and making payment, inspection and custom clearance, taking delivery and reinspection, disputes settlement.
FOB术语，L/C支付的合同，进口履约程序一般包括开立信用证、运输、保险、审单付款、报检报关、提货复验、争议解决等环节。
(1) Opening L/C 开立信用证
It is one of the most important obligations for the importer to open L/C within the deadline required in the contract to the exporter. The importer should also make sure that terms of the L/C are in strict conformity with the contract. If any discrepancies found in the L/C, the exporter will ask for amendments and the importer needs to request the issuing bank to make appropriate amendments according to the contract agreed by both parties.
进口商应在合同规定的期限内向开证行办理开证申请手续，而且信用证内容应该与合同一致，否则应向开证行提出修改申请。
(2) Preparing for Shipment 运输
Under FOB term, the importer is responsible for the delivery of cargo in the nominated port of the shipment. The exporter shall inform the importer of the predict shipment date after receiving L/C. Then, on receipt of the above advice, the importer shall contact the forwarder to arrange for charter or booking vessel. Following it, the importer shall inform the exporter of the vessel name, shipment date within the specified time so that the exporter can arrange for the cargo for shipment.
在FOB合同下，应有进口方负责派船到指定装运港接运货物。出口方收到信用证后应将预计装船日期通知进口方。进口方接到上述通知后，应及时向货运代理公司办理租船订舱手续。在运输手续办妥后，进口方应按规定的期限将船名即船期及时通知出口方以便其备货装船。
To avoid the disjoint of goods preparation and shipment, the importer shall remind the exporter to send shipping advice as soon as the goods are shipped so that the importer may have enough time to effect insurance and prepare for the receipt of the goods.
为了防止船货脱节，进口商还应提醒出口商在货物装船后立即发出装船通知，以便进口商及时办理保险和做好接货等工作。
(3) Insurance 保险
In China, there are two ways to cover the insurance for the imported cargo in transportation, which are the insurance for each shipmen and open cover for future shipments.
我国对进口货物运输投保一般采取逐笔投保和预约投保两种方式。
Importer or consignee signs an insurance contract called Open Cover with the insurance company, specifying different coverage for different cargo, so the insurance procedures are simpler. On the receipt of the shipping advice, the importer only needs to send the cargo import advice to the insurance company (listing contract number, loading port, vessel name, shipment date, voyage No., cargo name, quantity, and amount etc.). After checked and stamped by the insurance company, the insurance procedures are finished, and the insurance company takes responsibility for the cargo.
预约投保方式是进口商或收货人同保险公司签订预约保险合同，其中对各种货物应投保的险别做了具体规定，故投保手续比较简单。进口商收到装船通知后，只要填制进口货物通知送保险公司(该通知上列明合同号、起运口岸、船名、起运日期、航线、货物名称、数量、金额等内容)，经保险公司审核签章，就办妥了保险手续，保险公司则对该批货物负自动承保责任。
(4) Checking Documents and Making Payment 审单付款
After receiving the draft and the shipment documents, the payment bank (usually the issuing bank) will check and examine them in accordance with the clause of credit. 
付款银行(通常是开证行)收到国外寄来的汇票及单据后，对照信用证的规定进行审核。
The issuing bank shall give the documents to the importer for recheck before making payment even though the bank has confirmed the documents are in compliance with the credit. According to the usual practice of Chinese bank, the issuing bank will fulfill payment at the request of the credit unless the importer doesn’t agree within 3 work days. At the same time, the importer makes payment in RMB according to the listed Forex rate quotation to the issuing bank for the shipment documents.
如果开证行认为单据与信用证规定相符，在向外付款前也要交进口商复审。按照我国习惯，如果进口商在三个工作日内没有提出异议，开证行即按信用证规定履行付款义务。同时进口商用人民币按照国家规定的有关外汇牌价向银行买汇赎单。
In case that the documents are found not complying to the credit, it shall be settled properly depending on the specific situation, including refusal to payment, pay on receipt of cargo and inspection approval, requiring the amendment of documents, and holding the right of recourse for payment and so on.
如果审核单据发现单、证不符，可根据具体情况作出适当处理。例如，拒付；货到检验合格后付款；凭卖方或议付行出具担保付款；要求进口商修改单证；在付款的同时提出保留索赔权等。
(5) Inspection and Customs Clearance 报检报关
From August 1st, 2018 on, China Customs is in charge of the inspection and quarantine of import and export commodities throughout our country. 
从2018年8月1日开始，我国出入境产品的检验检疫工作由中国海关负责。
After the arrival of the goods, the importer shall fill in the Import Customs Declaration Form, then makes application to custom together with the commercial invoice, bill of lading, packing list, weight memo and other relevant documents. The commodities which are required by the government to go through the inspection of China Customs are not allowed to be put into production, sold or used if they fail to pass the inspection. After the customs examination and the importer’s payment of duty, the customs declaration form and B/L are signed and stamped, upon which the importer gets the cargo.
在货物抵达后，进口商须填写出口报关单，连同商业发票、提单、装箱单、重量单和其他相关单证向海关申请报检报关。凡属国家规定法检的商品，经检验不合格的一律不准投产、销售和使用。进口货物经海关查验并纳税后，由海关在报关单和提单上签字和加盖“验讫”章，进口商凭海关签字、盖章的提单提取进口货物。
(6) Taking Delivery and Reinspection 提货复验
After taking delivery of the goods from the carrier, the importer should inspect the goods to ensure that the goods delivered conform to the description of the goods in the contract. If the quality, quantity or packing of the goods is found not in conformity with the stipulation in the contract, the importer has the right for compensation, or even to reject the goods. If some damaged of the goods are found, the importer should bring forward the related inspection certificates issued by independent public inspection authority accepted by both parties. 
提货后，进口商应检查所交货物是否与合同规定相符。若发现品质、数量或包装与合同规定不符，进口商有权提出索赔，甚至拒收货物。若发现货损，进口方须取得经双方认可的第三方检验机构出具的检验证书。
(7) Disputes Settlement 争议解决
Sometimes complains or claim inevitably arise in spite of the careful performance of a contract by the exporter and importer. They are likely to be caused by various reasons such as more or less quantity delivered, wrong goods delivered, poor packing, inferior quality, discrepancy between the samples and the goods which actually arrived, delay in shipment, etc.. In accordance with specific conditions, complains and claims may be made to the exporter importer, insurance company or shipping company. Once dispute arise, it is advised that arbitration is better than litigation, and conciliation is better than arbitration.
有时尽管进出口双方小心谨慎地履行合同，但抱怨和索赔可能由于各种原因引起，如交货数量或多或少、发错货、粗劣的包装、质量低劣、样品和实际到货之间存在差异、发运的迟误等。根据具体情况，抱怨和索赔可以向出口商、进口商、保险公司和运输公司提出。一旦发生争议，明智的选择是仲裁优于诉讼，调解优于仲裁。
Terminology本章术语

1. business negotiation 交易磋商

2. inquiry, enquiry 询盘、询价

3. offer 发盘、发价

4. firm offer 实盘

5. non-firm offer 虚盘

6. counter offer 还盘

7. acceptance 接受

8. the United Nations Convention on Contracts for the International Sale of Goods (CISG) 《联合国国际货物销售合同公约》(简称《公约》)
Exercises本章练习

1. What is offer? What are the necessary conditions for a valid offer?

  什么是发盘？构成一项有效发盘的条件是什么？

2. What are the provisions in the CISG for the offer’s withdrawal and revocation?

  《公约》关于发盘能否撤回和撤销是怎样规定的？
3. What is the acceptance? What are the conditions for a valid acceptance?

  什么是接受？构成一项有效接受的条件是什么？

4. Can the acceptance be withdrawn?

  接受能否撤回？

Answers for Reference参考答案

1. Offer means that one party proposed the all trade conditions to the other definitely aimed to conclude the contract. Once the other side accepts, the contract is concluded.

发盘是指一方当事人以缔结合同为目的，将交易的全部条件十分明确肯定地向另一方所做的一种意思表示。

According to CISG, a firm offer should conclude the following parts.

根据《公约》的规定，一个有效的实盘应包括以下内容。

(1) Address to one or more specific persons 向一个或一个以上特定的人提出

(2) Indicate contractual intent 表明订约意旨

(3) Definite in contents 内容十分确定

(4) Be communicated to the offeree传达到受盘人

2. (1) Withdrawal of an offer 发盘的撤回

According to the CISG, Art.15, “(1) An offer becomes effective when it reaches the offeree.” “(2)An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the offeree before or at the same time as the offer.”

《公约》第15条规定：“(1)发盘于送达受盘人时生效。(2)一项发盘，即使是不可撤销的，得以撤回，如果撤回通知于发盘送达受盘人之前或同时送达受盘人。”
(2) Revocation of an offer 发盘的撤销

It is stipulated in Article 16 of the CISG, “(1) Until a contract is concluded an offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance. (2)However, an offer cannot be revoked: (a) if it indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or (b) if it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in reliance on the offer.”

《公约》第16条规定，“(1)在未订立合同之前，发盘得以撤销，如果撤销通知于受盘人发出接受通知之前到达受盘人；(2)但在下列情况下，发盘不得撤销：(a)发盘写明接受发盘的期限或以其他方式表示发盘是不可撤销的；或(b)受盘人有理由信赖该项发盘是不可撤销的，而且受盘人已本着对该项发盘的信赖行事。”
3. Acceptance means that the offeree agrees with the trade terms of the offer unconditionally within the validity period of the offer, and is willing to conclude the contract with the offeror based on these terms. 

接受，法律上称为“承诺”，是指受盘人在发盘的有效期内，无条件地同意发盘中提出的各项交易条件，愿意按这些条件和对方达成交易、订立合同的一种意思表示。

(1) An acceptance must be made by the specific offeree 接受必须由特定的受盘人作出

(2) An acceptance must be indicated by statement or by performing an act接受必须通过申明或行动表示出来

(3) The contents of the acceptance must be in compliance with the offer 接受的内容必须与发盘相符

(4) An acceptance must be delivered to the offeror within the validity of the offer 接受必须在发盘有效期内传达到发盘人

4. It is stipulated in Art. 22 of the CISG, that “An acceptance may be withdrawn if the withdrawal reaches the offeror before or at the same time as the acceptance would have become effective”. An acceptance will become effective when it reaches the offeror, so it can be withdrawn or amended so long as the notice of withdrawal or amendment can reach the offeror no later than the notice of the acceptance. When an acceptance has reached the offeror, namely the acceptance has come into effect, the contract is established, which cannot be withdrawn or amended as the withdrawal or amendment for the moment equals to the revocation or the amendment of the contract. 

《公约》第22条规定：“如果撤回通知于接受原应生效之前或同时送达发盘人，接受得以撤回。”由于接受在送达发盘人时才产生法律效力，故撤回或修改接受的通知，只要先于接受通知或与接受通知同时送达发盘人，则接受可以撤回或修改。如接受已送达发盘人，即接受一旦生效，合同即告成立，就不得撤回接受或修改其内容，因为这样做无异于撤销或修改合同。
Chapter 2  Subjects of Contract
第2章  国际货物贸易交易标的
Section 1  Quality of Commodity
第1节  商 品 品 质
1. Name of Commodity 品名
(1) Significance of Stipulating the Name of Commodity 列明品名的重要性
Name of commodity is a concept that can distinguish one goods from others. To some degree, it can reflect natural attributes or performance characteristics of a product. That is to say, products with low processing level usually reflect more natural attributes, while products with high processing level more performance characteristics.
品名，或称商品名称，是指能使某种商品区别于其他商品的一种称呼或概念。商品名称在一定程度上体现了商品的自然属性、用途以及主要的性能特征。加工程度低的商品，其名称一般较多地反映该商品所具有的自然属性，加工程度越高，商品的名称也越多地体现出该商品的性能特征。
According to the precedents over the years, terms of quality, quantity and the delivery time are defined as the terms and conditions in Anglo-American Contract Law. The consequence of breach of the terms and conditions would be very serious. The name of commodity is included in terms of quality, which is part of the quality clause. It is the basis for the buyers and sellers to deliver and receive goods, which also relates to the rights and obligations of both parties. If the goods delivered by the seller do not conform to the agreed name of commodity in the contract, the buyer will be entitled to lodge a claim, reject the goods or even terminate the contract.
根据历年的判例，英美法把合同中的品质条款、数量条款、交货期作为条件条款，如违反条件，后果十分严重。而品名是包括在品质条款中，是品质条款的一部分。品名涉及对商品的描述，是构成商品说明的一个重要组成部分，是买卖双方交接货物的一项基本依据，还关系到买卖双方的权利和义务。如果卖方交付的货物不符合合同规定的品名，买方有权提出损害赔偿、拒收货物甚至撤销合同。
(2) Points for Attention in Stipulating Name of Commodity Clause 品名条款要点
Name of commodity clause is relatively simple. Usually, it is specified in the contract under the subject “name of commodity”, or listed under the subject “description of commodity” together with the quality clause. Sometimes it is just described in the beginning of the contract, such as “The seller agrees to sell and the buyer agrees to buy … on the terms and conditions stated below”.
品名条款相对比较简单，通常都是在“品名”标题下，或与品质条款一起列在“商品描述”项下。有时直接列在合同的开头部分，如“双方同意按以下交易条件买入/卖出××”。
To avoid possible conflicts, the name of commodity clause should be clearly stipulated. The following points are to be noted in naming the commodity.
为了避免不必要的纠纷，规定品名条款须注意以下几点：
① The name of commodity must be clear and specific, not too vague or general in stipulation. For instance, “Chines Tea” is too general for the buyer and the seller to reach an agreement on name. In contrast, “West Lake Longjing Tea” by adding its type and place of origin, is a more concrete name for two parties to clearly understand each other.
品名规定需明确、具体，切忌空泛、笼统。如“中国茶叶”就过于笼统，买卖双方难以达成共识。而“西湖龙井茶”加上了品种和产地，表达更准确，双方的理解不易出现偏差。
② The name of commodity must be practical, not too belittled or exaggerated in expression. It should express real condition of the goods. For example, “defectless” in “Defecless Cotton Fabric” is an unnecessary modifier, because it is extremely difficult for the seller to fulfill the obligation of producing completely flawless cotton fabric.
品名规定须实事求是，切实反映商品的实际情况，不夸大也不缩小。如“无缺陷的棉布”中“无缺陷的”就是一个不必要的修饰，因卖方很难生产完全没有缺陷的棉布。
③ The name of commodity should be international standardized. A product may have different names in different counties and regions. Take “pineapple” as an example. It is known as “nanas” in Malaysia, “abacaxi” in Brazil and “nanasi” in East Africa. Possibly “pineapple” for it is internationally accepted.
品名规定须使用国际通用名称。有些商品在各地有不同的叫法。以“菠萝”为例，马来西亚称其为“nanas”，巴西叫“abacaxi”，东非叫“nanasi”，交易时尽可能使用国际通用名称“pineapple”。
④ The name of commodity should be properly chosen, if more than one is available. If the stipulation of the name of commodity has little influence on the properties of the subject matter, we should choose and utilize appropriate commodity names to lower costs and reducing tariffs. 
同一商品有多个品名可选时，如果对于品名的规定对标的物的性质没有太大影响，那么注意选择和利用可以降低成本、适用较低关税的商品名称。
2. Definition of Quality of Commodity 品质的定义
Quality of commodity refers to the intrinsic attributes and the outer form or shape of the goods. The former includes the physical and mechanical properties, biological features and chemical compositions of the goods, while the latter includes shape, color, transparency, or style of the goods.
品质，又称商品质量，指的是商品本身所具有的内在特征和外观形态。前者包括商品的物理和机械性能、生物特性和化学成分，后者包括商品的外形、色泽、透明度或款式。
3. Methods of Stipulating Quality of Commodity品质的表示方法
The qualities of commodities can be expressed in different ways. The methods of stipulating quality of commodity depend on the quality, character and the customary usage in practice. In general, there are two ways to indicate the quality of the goods either by actual goods or by description.
不同种类的商品，可以用不同的方法表示品质。表示商品品质的方法主要取决于商品的性质、特点及其在国际贸易中长期以来形成的习惯做法。归纳起来可分为凭实物和凭文字说明表示两大类。
It is worthy to note that one method is better than more to stipulate the quality of goods.
值得注意的是，能用一种方法表示商品品质则不必用两种方法。
(1) Sale by Actual Commodity 凭实物表示品质
① Sale by Inspection 看货买卖
Sale by inspection is a sale made on the basis of the actual quality of the goods that already exist at the time of contracting. Under this term, the buyer or his agent usually examines the goods at the seller’s place, and the seller should deliver the examined goods by the buyer after the conclusion of the transaction. The buyer should not raise an objection as long as the seller delivers such goods. This way of sale is usually applied in consignments, auctions and fairs.
看货买卖，是指买卖双方根据成交商品的实际品质进行交易。通常是先由买方或其代理人在卖方所在地验看货物，达成交易后，卖方即按验看过的商品交付货物。只要卖方交付的是验看过的商品，买方一般就不得对品质提出异议。此类方式多用于寄售、拍卖和展卖业务。
② Sale by Sample 凭样品买卖
Sample is a small quantity of a product drawn from a whole lot, shown as evidence of the quality of the whole, or specially designed and processed by the production or user department. The transaction that is concluded on the basis of the sample representing the quality of the whole lot can be called sale by sample.
所谓样品，是指从一批商品中抽样出来的或由生产和使用部门设计加工出来的能够代表整批商品品质的少量实物。凡以样品表示商品品质并以此作为交货依据的，称为凭样品买卖。
Sale by sample can be further divided into three kinds, i.e., sale by seller’s sample, sale by buyer’s sample and sale by counter sample. 
凭样品买卖可分为凭卖方样品买卖、凭买方样品买卖和凭对等样品买卖三种。
In order to avoid risks, generally the seller would like to adopt sale by seller’s sample rather than sale by buyer’s sample. If the buyer insists on sale by buyer’s sample or can only provide buyer’s sample, the seller can make and send a duplicate to the buyer according to the buyer’s sample. After the confirmation of the buyer, the sample will serve as the basis of the transaction and delivery. This confirmed duplicate is called counter sample or return sample. Actually, sale by counter sample is a transfer from sale by buyer’s sample to sale by seller’s sample.
为了规避风险，卖方一般会选择凭卖方样品成交而不是凭买方样品成交。若买方坚持用买方样品或仅能提供买方样品时，卖方可根据买方提供的样品，加工自制一个类似的样品交买方确认，在买方确认后，这一样品就作为成交或交货的依据，该样品称为对等样品，也称回样。凭对等样品买卖实际上是把凭买方样品买卖转化为凭卖方样品买卖。
Example: Sample BN001 Plush Toy Bear Size 20"
例：样品号BN001 长毛绒玩具熊 尺码 20英寸
③ Points for Attention in Sale by Sample 凭样品买卖应注意的事项
A. Not all the commodity can be transacted using sale by sample. It is inadvisable to adopt sale by sample when it is difficult to keep the goods in strict accordance with the sample, such as bulk agricultural products, mining products, some of the crafts, etc.. When the quality of goods can be described by the scientific indicators, sale by sample is not suitable. 
并不是所有的商品都可以采用凭样品买卖。凡大货不易做到与样品完全一致时，不宜采用凭样品买卖，如大宗农副产品、工矿产品、某些工艺品等。凡能用科学的指标表示商品品质时，不宜采用凭样品买卖。
B. Samples selected should be neither the best nor the worst but the moderate one from the bulk production so as to avoid the possible financial loss due to the disputes arising from the quality inconsistency of samples with that of actual commodity delivered.
样品既不能选最好的，也不能选最差的而应在大批货物中选择中等的实物作为样品，避免由于样品与日后所交货物品质不一致引起纠纷，造成经济损失。
C. When the seller sends out the sample, it is better that the seller will keep the duplicate sample and hand it to an independent third party, such as surveyor, commodity inspection department to be sealed for further check in case of dispute.
寄样时要留有复样，交由独立的第三方，如公证行、商检部门封存，以便日后备查，一旦发生纠纷，以第三方手中的样品作为法律依据。
D. Leave some space for the seller himself for later delivery by adding such clauses in contract as “Quality shall be roughly equal to the sample” or “Quality is nearly the same as the sample”. The absolute stipulation like “The whole consignment must be in complete accordance with the sample” should be avoided.
签约时留有余地，加列“品质与样品大致相同”或“品质与样品相似”等条款，以利于卖方日后交货。避免使用“大货与样品完全一致”的绝对表述。
E. For the sake of caution, such clause should be stipulated in the contract “In case the buyer’s sample results in any dispute arising from infringement upon the third party’s industrial property right, the seller will have nothing to do with it, and it is the buyer to be held responsibility for it.”

慎重起见，合同中须订立条款“如发生由于买方样品引起工业产权等第三者权利问题，与卖方无关，概由买方负责”。
F. In order to avoid future disputes, a reference sample should carry the mark clearly showing “For Reference Only”. It is not considered as the basis of delivery.
如是参考样品，要在寄样时明确表明是参考样品，不作为交货的依据，以免日后发生纠纷。
(2) Sale by Description 凭文字说明表示品质
① Sale by Specification 凭规格买卖
Specification of goods refers to some major indexes sufficiently indicating the product quality, such as chemical components, content, purity, volume, length, thickness, etc.. The approach of representation by using the specification to indicate the quality is called sale by specification. It is simple and accurate in quality stipulation, and thus becomes the most frequently used method in international trade.
规格是指一些足以反映商品质量的主要指标，如化学成分、含量、纯度、性能、容量、长短、粗细等。用商品规格确定商品品质的方法称为凭规格买卖。这种表示质量的方法简单方便、准确具体，在国际贸易中使用最为广泛。
For example, the specifications of China Northeast Soybean can be expressed as follows: moisture (max.) 15%, oil content (min.) 17%, admixture (max.) 1%, and imperfect grains (max.) 7%。
例如，我国东北豆的规格：水分(最高)15%，含油量(最低)17%，杂质(最高)1%，不完善粒(最高)7%。
② Sale by Grade 凭等级买卖
The grade of the goods refers to the classifications of the commodity of one kind which is indicated by words, numbers or symbols. When the method of “sale by grade” is used, the quality clause is simplified. The quality of the goods can be known by simply stating its grade. However, different countries have their own different grades to illustrate the goods, if the seller and the buyer cannot reach a consensus on the “grades”, it’s better to stipulate the specifications of each grade as well to avoid controversy.
等级是指对同类商品按照规格中若干主要指标的差异，用文字、数字或符号所作的分类。凭等级买卖简化了品质条款，只要说明等级，就可了解商品的品质。但是，不同国家等级的划分原则各不同，如果双方对等级没有共识，最好在列明等级的同时，一并规定每一等级的具体规格，以避免发生争议。
Example: Fresh Hen Eggs, shell light brown and clean, even in size
              Grade AA:   60-65 gm. per egg
              Grade A:    55-60 gm. per egg
              Grade B:    50-55 gm. per egg
              Grade C:    45-50 gm. per egg
              Grade D:    40-45 gm. per egg
              Grade E:    35-40 gm. per egg
例：鲜鸡蛋  蛋壳呈浅棕色、清洁，品质新鲜，大小均匀
              特级：   每枚蛋净重60～65克
              超级：   每枚蛋净重55～60克
              大级：   每枚蛋净重50～55克
              一级：   每枚蛋净重45～50克
              二级：   每枚蛋净重40～45克
              三级：   每枚蛋净重35～40克
③ Sale by Standard 凭标准买卖
The standard refers to the specifications or grades which are stipulated and announced (laid down and proclaimed) in a unified way by the government department or commercial organization of a country such as the chamber of commerce, etc..
标准是指政府机关或商业团体，如商业协会等统一指定和公布的规格或等级。
The standard of a commodity is subject to change or amendment and a new standard often takes place of the old one. So in case of sales by standard, it is important and necessary to mention in the terms also the name of the publication, in which the standard of the commodity appears, such as “Tetracycline HCL Tablets (Sugar Coated) 250mg. B.P. 2013”.
某种商品的标准或等级经常会进行变动和修改，新的标准常常代替旧的标准。因此，如果按标准买卖，就必须注明是按哪个版本标准，并标明援用标准的版本年份。如“四环素糖衣片，250毫克，2013年英国药典”。
As to agricultural by-products whose quality usually changes greatly, and is difficult to set a fixed standard, the term “F.A.Q” (Fair Average Quality) or “G.M.Q.” (Good Merchantable Quality) is often employed to indicate the quality of the products.
对于品质变化较大难以规定统一标准的农副产品，通常采用“良好平均品质”和“上好可销品质”来表示品质。
F.A.Q., also called popular goods, refers to the average quality level of agricultural byproducts within a certain period of time according to the explanation of some countries. This kind of standard is quite ambiguous. In fact, it does not represent any fixed, accurate specification. So, F.A.Q. is generally accompanied with detailed specification.
良好平均品质，俗称大路货。据有些国家解释，指的是农副产品在某一特定的时期内所具有的中等平均水平。这种解释非常含糊不清、模棱两可，事实上它不代表任何固定的、准确的规格。因此，用F.A.Q.表示品质一般会加上具体规格。
Example: Chinese Groundnut, 2019 crop, F.A.Q.
        Moisture: (max.) 13%
        Admixture: (max.) 5%
        Oil content: (min.) 44%
例：中国花生仁，2019年产，大路货
    水分：(最高)13%
    杂质：(最高)5%
    含油量：(最低)44%
G.M.Q. requires the quality of commodity delivered by the seller to be the first-class and suitable for sale. Since such standard is not clear, it is rarely adopted and is generally applied to products such as woods and frozen fish.
上好可销品质是指卖方交货品质只需保证为上好、适合销售即可。这种标准含义不清，在国际贸易中很少使用，一般只适用于木材或冷冻鱼类等物品。
④ Sale by Brand Name or Trade Mark 凭牌名或商标买卖
Brand and trade mark are used to identify the commercial names and marks of different kinds and different quality products of different producers or marketers. As to the goods whose quality is stable, reputation is sound and with which the customers are quite familiar, we may sell it by brand name or trade.
品牌与商标都是用以识别不同生产经营者的不同种类、不同品质产品的商业名称及其标志。用牌名或商标表示品质，一般都是在国际市场上有良好信誉、品质稳定的商品，其品牌名或商标也往往为买方或消费者所熟悉喜爱。
Example: Maling Brand Worcestershire Sauce
例：梅林牌辣酱油
⑤ Sale by Name of Origin 凭产地买卖
Some commodities are more distinctive due to the unique natural condition of place of origin. Exporting companies may take the place of origin into consideration when determine the quality, such as “Fuling Zhacai” and “Guizhou Maotai”, by which the products can be more distinctive and hence competitive.
某些商品由于产地的自然条件特殊等原因，制造出来的产品比同类产品更具特色，出口企业在规定品质时，可以考虑将商品的产地作为品名包含内容之一，如“涪陵榨菜”“贵州茅台”等，这也可以使自己的产品更具特色，从而增强其竞争力。
⑥ Sale by Description and Illustration 凭说明书和图样买卖
The quality of come commodities, such as large-sized machines, technological instruments, electric machines, etc. cannot be simply indicated by quality indexes, instead it is quite necessary to explain in detail the structure, material, performance as well as method of operation. If necessary, pictures, photos, etc. must be provided also. The contract may stipulate: “Quality and technical data to be strictly in conformity with the description submitted by the seller.”

有些商品，如大型机电、仪器产品，无法用几个简单的指标来表示其品质，必须用说明书详细地说明其结构、用材、运转性能及操作方法。如有必要，还要提供图片和照片等。可在合同中规定：“品质和技术数据必须与卖方所提供的产品说明书严格相符。”
4. Quality Latitude and Quality Tolerance 品质机动幅度和品质公差
The quality delivered by the seller should be in strict conformity with the terms and conditions in the contract. But due to natural consumption during productions, production craft influence and the goods own characteristics, it is very hard to deliver the goods as per the terms and conditions stated in the contract. For such goods, more or less clause may be adopted in the contract. If the quality delivered by the seller is within the limitation of contract, this delivery can be considered to be in compliance with the contract and the buyer cannot refuse to take the delivery. Quality Latitude/Quality Flexible Allowance and Quality Tolerance are often used in practice.
卖方交货品质必须严格与合同规定的品质条款相符。但是，某些商品由于生产过程中存在自然损耗，以及受生产工艺、商品自身特点等诸多方面原因的影响，难以保证交货品质与合同规定的内容一致。对于这些商品，可以在合同中规定一些灵活条款，卖方所交商品品质只要在规定的灵活范围内，即可认为交货质量与合同相符，卖方无权拒收。常见的规定有品质机动幅度条款和品质公差条款。
(1) Quality Latitude/Quality Flexible Allowance 品质机动幅度
Quality latitude refers to the flexibility for those specific quality indications in a certain range. The following three ways are commonly used to express quality latitude.
品质机动幅度是指对特定品质指标在一定幅度内有灵活性。具体有以下三种规定方法。
① Allowed range: to allow the quality to punctuate within a range.
规定范围：允许卖方交货的品质有上下波动的范围。
Example: Yarn-dyed Gingham   Width 41/42"
例：色织条格布    宽度41/42"
② The extremes: to require the upper limit and lower limit for the specification of quality.
规定极限：对货物的品质指标规格规定上下限。
Example: Soybean   moisture: 14% max; starch: 18% min
例：大豆    水分最高14%；淀粉含量最低18%
③ The variety: to allow the quality fluctuating around a certain index.
规定上下差异：允许卖方交货的品质在某一指标的上下一定范围内浮动。
Example: Down garment  down content 16%  allowing 1% more or less
例：羽绒服  含绒量16%  允许上下浮动1%
(2) Quality Tolerance 品质公差
Quality tolerance refers to the mean errors internationally acknowledged about quality of product. Such errors occur unavoidably during the process of manufacturing. As long as the errors of commodities are within the range of quality tolerance, the buyers are not entitled to reject the goods his way is majorly applied to manufacturing products.
品质公差是指国际上公认的产品品质的误差。这一方法主要用于工业制成品。
Example: Exported watch, the error of 0.1 second per 48 hours is acceptable
例：出口手表，允许每48小时误差0.1秒
As long as it is within the range of quality latitude or quality tolerance, payment is calculated according to price in the contract, instead of reevaluation of the price. For some goods, it can be stipulated in the contract that the price is determined by actual quality of goods delivered based on the mutual negotiation and agreement of both parties. In this case, the price can be re-evaluated according to the actual quality delivered. This is what about Price Adjusting Clause of Quality.
在品质机动幅度或品质公差内，一般不另行计算增减价，即按照合同价计收价款。但有些货物，如果经买卖双方协商同意，也可在合同中规定按交货的品质情况加价或减价，这就是品质增减价条款。
Example: China Sesame seed, Moisture (max.) 8%, Admixture (max.) 2%, Oil Content (wet basis ethyl ether extract) 52% basis. Should the oil content of the goods actually shipped be 1% higher or lower, the price will be accordingly increased or decreased by 1%, and any fraction will be proportionally calculated.
例：中国芝麻，水分(最高)8%，杂质(最高)2%，含油量(湿态、乙醚浸出物)以52%为基础。如实际装运货物的含油量高或低1%，价格相应增减1%，不足整数部分，按比例计算。
Section 2  Quantity of Goods
第2节  商 品 数 量
Quantity clause is one of the essential terms and conditions in a contract. It is required that the seller’s delivery quantity must be identical to that stipulated in the contract. The CISG stipulates that if the delivery quality is more than quantity agreed upon, the buyer may reject delivery of the excess quantity, or he may take delivery of all or part of the excess quantity, but he must pay for it at the contract rate. If the delivery is less than the agreed quantity, the seller should make up for the shortage within the deadline of delivery date without bringing any unreasonable inconvenience or expense to the buyer. However, the buyer still has the right to claim for compensation.
商品数量是国际贸易货物买卖合同的要件之一，卖方交货数量必须与合同规定的相符。《公约》规定，如卖方交货数量大于约定数量，买方可以拒收多交的部分，也可以收取多交部分中的一部分或全部，但应按合同价格付款；如卖方交货数量少于约定数量，卖方应在规定的交货期届满前补交，但不得使买方遭受不合理的不便或承担不合理的开支，即便如此，买方有保留要求赔偿的权利。
Quantity clause includes quantity and measurement unit of the traded commodities. If the quantity is calculated by weight, the clause should also contain the method of calculating weight such as gross weight, net weight, conditioned weight, etc..
数量条款包括成交商品的数量和计量单位。如果按重量计量，还包括计算重量的方法，如毛重、净重、公量等。
1. Measurement Units计量单位
In international trade, calculation of quantity is often made in six ways. They are: by weight, by capacity, by numbers, by length, by area and by volume. As to a specific deal, its way of calculation depends on the nature, packing, means of transport and customary practice of the commodity concerned.
在国际贸易中，使用的数量计算方法通常有六种：按重量计量、按容积计量、按个数计量、按长度计量、按面积计量、按体积计量。具体交易时采用何种计量方法，要视商品的性质、包装种类、运输方法、市场习惯等决定。
The measurement units generally used in international trade are listed in the following table (see Table 2-1 Measurement Units)
国际贸易中常用的计量单位如表2-1所示。
Table 2-1  Measurement Units
	
	Measurement Units

	Weight
	gram (g), kilogram (kg),ounce (oz), pound (lb), metric ton (M/T), long ton (L/T), short ton (S/T), etc.

	Capacity
	liter (L), gallon (gal), pint (pt), bushel (bu), etc.

	Number
	piece (pc), package (pkg), pair, set, dozen(doz), gross (gr), ream (rm), etc.

	Length
	meter (m), centimeter (cm), foot (ft), yard (yd), etc.

	Area
	square meter (sq m), square foot (sq ft), square yard (sq yd), etc.

	Volume
	cubic- meter (cu m), cubic- centimeter (cu cm), cubic- foot (cu ft), cubic- yard (cu yd), etc.


表2-1  常用计量单位
	
	常用计量单位

	重量
	克、千克、盎司、磅、公吨、长吨、短吨等

	容积
	公升、加仑、品脱、蒲式耳等

	个数
	只、件、双、套、打、罗、令等

	长度
	米、厘米、英尺、码等

	面积
	平方米、平方英尺、平方码等

	体积
	立方米、立方厘米、立方英尺、立方码等


In international trade, different countries adopt different metrology apart from their different means of calculation and unit of measurement. So, the same measurement unit may indicate different quantity. For example, (UK) long ton = 1016.04690633378 kg, (US) short ton = 907.184748990598 kg. 
在国际货物买卖中，除了使用的计量方法、计量单位不同以外，各国使用的度量衡制度也不相同。因此，同一计量单位表示的实际数量有时会有很大不同。如，(英制)1长吨= 1016.04690633378千克，(美制)1短吨=907.184748990598 千克。
At present, there are four metrologies commonly used in international trade: the metric System, the British System, the U.S. System and the International System of Units (SI). However, the metric system of S.I. units, the modern system of weights and measures that replaced the older metric system, has been universally accepted and is being adopted in all countries.
目前，国际贸易中通常使用的度量衡制度有四种：公制、英制、美制和国际单位制(简称SI)。在公制基础上发展起来的国际单位制，已为越来越多的国家所采用。
2. Methods of Calculating Weight 计算重量的方法
In international trade, products are usually measured by weight, which is calculated as follows. It is customary to calculate the weight by net weight if the contract does not stipulate definitely.
国际贸易中，多数商品是按重量计算的，重量计算方法有以下几种。如果合同中没有明确规定，按惯例应按净重计算。
(1) Gross Weight 毛重
Gross weight is the sum of total weight of the commodity itself and the tare (the package weight), which is usually applied to commodity with low value. It is usually stipulated “gross for net” in the contract when calculate weight by gross weight. 
毛重是指商品本身重量加上皮重(包装的重量)。这种计重方法一般适用于低值商品，须在合同中注明“以毛作净”。
For example, Northeast China red beans, 100 metric tons in single new gunny bags of about 100 kg each, gross for net. 
如，东北小红豆，100公吨，单层新麻袋装，每袋约100千克，以毛作净。
(2) Net Weight 净重
Net weight is the actual weight of commodity without the addition of the tare. In international trade, if the goods are sold by weight, the net weight is often used.
净重即货物自身的实际重量，不包括皮重。国际贸易中，以重量计算的商品，大部分是以净重计价。
There are four ways to calculate tare weight.
国际贸易中，去除皮重的方法有四种。
① Actual tare 实际皮重
It is the actual weight of packages of the whole commodities.
整批商品包装的实际重量。


② Average tare 平均皮重
In this way, the weight of packages is calculated on the basis of the average of a part of the packages.
按部分商品的实际皮重，取其平均值，然后计算出全部皮重。
③ Customary tare 习惯皮重
The weight of standardized package has a generally recognized weight which can be used to represent the weight of such packages.
有些商品的包装比较规格化，并为市场所公认，可以代表这种包装的重量。
④ Computed tare 约定皮重
The weight of packages is calculated according to the tare previously agreed upon by the seller and the buyer instead of actual weight.
无须实际衡量，以买卖双方事先协商约定的皮重为准。
(3) Conditioned Weight 公量
Conditioned weight is the weight derived from the process, with which the moisture content of the commodity is removed and standardized moisture added both by scientific methods. This kind of calculating method is suitable to those cargoes, which are of high economic value and with unsteady moisture content (whose water contents are not stable), such as wool, raw silk, etc..
在计算货物重量时，使用科学方法，抽去商品中所含水分，再加标准水分重量，求得的重量称为公量。这种计重方法主要使用于少数经济价值较高而水分含量极不稳定的商品，如羊毛、生丝等。
(4) Theoretical Weight 理论重量
This method is applicable to commodities with regular specifications and regular sizes, such as galvanized iron and steel plate. Theoretical weight is calculated by multiplying the total number and the weight of each unit. 
理论重量适用于有固定规格形状和尺寸的商品，如马口铁、钢板等。每件重量乘以总件数即为理论重量。
(5) Legal Weight and Net Net Weight法定重量和净净重
According to laws of customs in some countries, specific duty should be levied according to the legal weight of the goods involved. Legal weight equals to the weight of the commodity plus the weight of the package directly touching the goods, such as sales package.
按照一些国家海关法规定，在征收从量税时，商品的重量是以法定重量计算的。法定重量是纯商品的重量加上直接接触商品的包装物料，如销售包装的重量。
Subtracting outer packaging weight from the gross weight is net weight, and then subtracting inner packaging in direct contact with the commodity is “net net weight”. It’s also mainly used for tax calculating.
从毛重中减去外包装的重量为净重，再从净重中减去直接接触商品的包装重量即为净净重。净净重的计量方法主要也为海关征税时使用。
3. More or Less Clause数量的机动幅度(溢短装条款)
To successfully fulfill the contract and avoid the disputes, the quantity clause in the contracts should be specific and clear enough without expressions like “about” “approximate” and “or so”. 
为了便于履行合同和避免引起争议，进出口合同中的数量条款应当明确具体，避免使用“大约”“相似”“左右”等表达。
However，it is very difficult to measure accurately those bulk goods of agricultural and mineral products like corn, soybean, wheat, coal, etc., in some cases, because of the change of goods resources or the limitation of processing, the quantity of the goods last delivered may be not in accordance with the stipulations in the contract. What’s more, influenced by natural conditions, packing patterns, loading and unloading methods, the quantity of goods delivered by the seller usually doesn’t conform to the quantity definitely stipulated in the contract. In order to facilitate the processing of the contract, the seller and the buyer will generally use “more or less clause” when stipulating the quantity clause. It means that the buyer and the seller stipulate in a contract that the seller is allowed to deliver the goods within a certain percentage of more or less than the contracted quantity.
但是，有些大宗散装农产品和工矿业产品，如玉米、大豆、小麦、煤等很难计算其准确数量，此外，某些商品由于货源变化、加工条件限制等，往往在最后出货时实际数量与合同规定数量有所出入。并且，受自然条件、包装方式、装卸货方法等因素的影响，卖方所交货物往往很难与合同中规定的数量一致。为了便于顺利履行合同，买卖双方在规定数量条款时通常还会规定“溢短装条款”。买卖双方在合同中规定卖方的实际交货数量可以比合同规定的数量多交或少交百分之几，但不超过一定的范围。
Example: Zinc ingot, 10000 metric tons, with 5% more or less at seller’s option. 
例：锌锭，10000公吨，卖方可溢短装5%。
A complete more or less clause should include three parts, namely the range of flexibility of quantity, the option of “more or less”, and the pricing of the “more or less” part of the goods. 
一个完整的溢短装条款包括三部分，即数量机动幅度的范围、溢短装的选择权和溢短装部分的作价方法。
Generally speaking, the seller is to decide the quantity difference when the goods are delivered. As stipulated in a contract, it is also practical to allow the shipper or the party in charge of shipment to decide the quantity according to the capacity of cabin. For example, under the FOB terms, it is the buyer to charter a liner to carry the goods, so in the contract we can stipulate that the shipper or the buyer determines the quantity difference. 
按照惯例，实际交货时一般由卖方决定溢短装，也可按合同的规定，根据仓容的大小有船方或负责安排运输的一方来决定。如FOB术语下由买方负责派船，也可在合同中规定由买方或船方来决定机动幅度的大小。
As for the pricing of the “more or less” part of the goods, the price in the contract is taken for granted if there is no other agreement. However, some contracts may stipulate that the price of the “more or less” part of the goods should be determined according to market price at the time of shipment or arrival so that the seller cannot take advantage of the more or less clause to load more or less on purpose and harm the interests of the buyer when international market price fluctuates.
溢短装部分作价办法，如果合同中没做另外规定，一般按合同价格计算。但也有的合同规定按装船日或卸货日的市场价格计算，以免卖方利用溢短装条款在国际市场价格波动时有意多装或少装，给买方带来不利。
According to the convention, when the numbers or items of some commodities (such as automobiles, color televisions and other manufactured goods) can be accurately calculated, it is not suitable to adopt more or less clause. (UCP 600 Article 30)
按惯例，某些个数、件数可以精确计数的商品(如汽车、彩电等工业制成品)不适用溢短装条款。
Section 3  Packing and Marks of Goods
第3节  商品包装与标志
Packing clause is an essential term of an international trade contract. According to the CISG, the buyer is entitled to reject the goods if the seller’s delivered goods fail to be packaged in accordance with the agreed terms.
包装条款是国际货物买卖合同的一项主要条款。《公约》规定，如卖方所交的货物未按约定的条件包装，买方有权拒收货物。
In the international trade, while cargoes are transported, they fall into three groups based on whether they need packing or not: nude cargo, bulk cargo and packed cargo. Nude cargo refers to cargoes with stable qualities and to be shipped without any packages or in simple bundles, such as steel products, lead ingot, timber, rubber, automobile, etc.. Bulk cargo refers to goods which are shipped or even sold without packages on the conveyance in bulk, such as oil, ore, grain, coal, etc.. Packed cargo refers to commodities which need packing during the shipping, storing and sales process. 
进出口货物根据是否加以包装可分为三大类：裸装货、散装货和包装货。裸装货是指品质稳定、无须包装或只需略加捆扎的货物，如钢材、铅锭、木材、橡胶、车辆等。散装货是只未加任何包装直接付运甚至销售的货物，如石油、矿砂、粮食、煤炭等。包装货指的是在运输、仓储和销售过程中需要包装的货物。
Most of commodities in international trade need certain degree of packing. According to the functions of the package in the process of circulating, packing can be divided into sales packing (also called inner packing) and transport packing (also called outer packing). A third kind of packing, neutral packing is also often used in international trade.
大多数国际贸易货物都属于包装货。根据包装在商品流通过程中的作用，包装可分为销售包装(也称内包装)和运输包装(也称外包装)。另一种包装——中性包装，也经常在国际贸易中使用。
1. Sales Packing (Inner Packing) 销售包装
Sales packing, also called inner packing or small packing, is in direct contact with the commodity and will get into sales outlets with the product to meet the consumer. It is not only adopted as a form of protection to reduce the risks of goods being damaged in transit, but mainly with the purpose of promoting sales.
销售包装又称内包装、小包装，是指直接接触商品并随商品进入销售网点和消费者直接见面的包装。它除了保护商品免受损坏以外，主要起促销作用。
(1) Types of Sales Packing 销售包装的种类
Sales packing can be designed with various packing materials, different structures and styles, based on different characteristics and shape of the goods. Sales packing can be divided into hanging packing, stacked packing, portable packing, easy-open packing, spray packing, set packing, gift packing and reusable packing.
根据商品的特征和形状，销售包装可采用不同的包装材料和不同的造型结构与式样。销售包装可分为挂式包装、堆叠式包装、携带式包装、易开包装、喷雾包装、配套包装、礼品包装以及复用包装。
(2) Instructions and Signs on Sales Packing 销售包装上的标志和说明
① Pictures on the package 包装的图案
Pictures for the sales packing should be pleasing and artistically attractive to reflect the features of goods. The patterns and colors adopted should cater to the national customs and favors of the target countries.
销售包装的图案要美观大方，富有艺术上的吸引力，以突出商品特点。图案和色彩应与有关国家的民族习惯和爱好相适应。
② Verbal instructions 文字说明
There should be necessary verbal instructions on the sales packing, such as k trademark, brand name, commodity name, name of origin, quantity, specification, composition, purpose and usage. The verbal instructions and the pictures on the package should be closely coordinated and set off and complement each other, with the purpose of publicity and promotion. The words used must be concise and understandable to the consumers in the sales market and multiple languages can be used if needed. When verbal instructions and labels are used on the sales packing, the rules about label management in the target countries should also be taken into consideration as well.
销售包装上应有必要的文字说明，如商标、品牌、品名、产地、数量、规格、成分、用途和使用方法等。文字说明应同图案紧密配合、互相衬托、彼此补充，以达到宣传和促销的目的，使用的文字还需简明扼要，并能让销售市场的顾客看懂，必要时也可以同时使用多种语言。在销售包装上使用文字说明或制作标签时，还应注意有关国家标签管理的规定。
③ Bar code 条形码
Bar code, consisted of a group of numbers and black and white parallel lines in different widths and intervals, is a special code language used to input data through computers with photoelectric scanning devices for reading. When the bar code is pointed to the position of the photoelectric scanning device, the information carried by the bar code can be automatically read by the computer, such as the name, category, quantity, production date, manufacturer and place of origin. Commodity without bar codes cannot enter into supermarket. Some countries prohibit importing products without bar codes.
商品包装上的条形码由一组带有数字的黑白及粗细间隔不等的平行条纹所组成，这时利用光电扫描阅读设备为计算机输入数据的特殊的代码语言。只要将条形码对准光电扫描器，计算机就能自动识别条形码的信息，确定品名、品种、数量、生产日期、制造厂商和产地等。没有条形码的商品不能进入超市。有些国家规定没有条形码的商品，不予进口。
2. Transport Packing (Outer Packing) 运输包装
Transport packing, also called outer packing. The major function of transport packing is to protect the goods from the damage and losses during the storage and transportation process, and avoid at utmost the possible influences exerted by the outside circumstance on the way of the transportation. It facilitates the examination, numbering and division.
运输包装，又称外包装，其主要作用在于保护商品，防止在储运过程中发生货损货差，并最大限度地避免运输途中各种外界条件对商品可能产生的影响，方便检验、计数和分拨等。
(1) Types of Transport Packing 运输包装的种类
① Single-piece transport packing 单件运输包装
Single-piece transport packing means that the cargoes are packed as a single unit, i.e., a measuring unit, in the transportation process. It can be sub-divided into case, including wooden case, crate, carton, corrugated carton and skeleton case, etc., drum or cask, including wooden drum, iron drum and plastic cask, etc., bag, including gunny bag, cloth bag, paper bag and plastic bag, etc., bundle or bale, which is suitable for wool, cotton, feather, grege silk and piece goods, etc. which are to be compressed into bales for first and then packed with cotton cloth and gunny cloth strengthened by metal or plastic straps outside.
单件运输包装指的是货物在运输过程中作为一个计件单位的包装，可细分为如下四种：箱，包括木箱、板条箱、纸箱、瓦楞纸箱、漏孔箱等；桶，包括木桶、铁桶、塑料桶等；袋，包括麻袋、布袋、纸袋、塑料袋等；包，羽毛、羊毛、棉花、生丝、布匹等可紧压的商品可以先经机压打包，压缩体积后，再以棉布、麻布包裹，外加箍铁和塑料带，捆包成件。
② Collective transport packing 集合运输包装
Collective transport packing is also called group shipping packing by which a certain number of single pieces are grouped together to form a big packing or are packed in a big container. Collective transport packing usually includes container, pallet and flexible container.
集合运输包装是指在单件运输包装的基础上，将若干单件包装组合成一件大包装。常见的集合运输包装有集装箱、托盘和集装袋。
(2) Marks of Transport Packing 运输包装的标志
According to its function, marks of transport packing can be classified into the following types: shipping marks, indicative marks, warning marks, weight and volume marks, marks of origin.
运输包装的标志，依据其用途，可分为运输标志、指示性标志、警告性标志、重量体积标志和产地标志等。
① Shipping marks 运输标志
The function of a shipping mark is to identify the goods in the process of transporting, loading and unloading, storage, customs clearance and handover in international. As one of the most important elements agreed on by parties concerned, shipping marks are stenciled not only on the transport parking of cargoes, but also on the invoice, bill of lading, packing lists and some other documents. 
运输标志又称唛头，其作用在于使货物在国际贸易运输、装卸、储存、清关交接过程中便于识别。唛头是买卖双方必须达成一致的重要事项之一，不仅须印刷在运输包装之上，还须在发票、提单、装箱单等单据上标出。
Usually four types of information are included in shipping marks as per the ISO standard:
国际标准化组织(ISO)建议的唛头通常包括以下四项信息。
A. Initial letters or abbreviation of a consignee or buyer 
收货人或买方名称字首或简写
B. Reference number (contract number, order number，invoice number or credit number) 
参考号(合同号、订单号、发票号或信用证号)
C. Destination
目的港(地)
D. Number of package (including the consecutive number of each package and the total number of the shipment) 
件数号码(包括每一件货物的顺序号和包装货物的总数)
Example: 例：
SMCO………………………….Abbreviation of consignee 收货人简称
2018/C NO.123456……………………Reference No. 参考号
NEW YORK ……………………….Destination 目的港(地)
NO. 1-20………………………….Package No. 件数
② Indicative marks 指示性标志
Indicative marks, shown by graphs or words, are requirements or notes for the carriage, loading, unloading or storage of those goods that are prone to be fragile, damaged and deteriorated. “KEEP DRY” “UPWARD” “FRAGILE” and “NO HOOK” are typical examples.
指示性标志，是根据商品的特性，对一些容易破碎、残损、变质的商品，在搬运装卸和存放保管等方面所提出的要求和注意事项，用图形或文字表示。例如，典型的标志有“怕湿”“向上”“小心轻放”“禁用手钩”等。
③ Warning marks 警告性标志
In warning marks, graphs or words are used to show all kinds of dangerous cargoes such as explosive, inflammable, corrosive, oxidant and radioactive substance. The function of such marks is to warn the persons of handling, transporting and storing to take relevant measures according to the information of such marks so as to ensure the personal and goods safety.
警告性标志，是指在装有爆炸品、易燃物品、腐蚀物品、氧化剂和放射物质等危险货物的运输包装上用图形或文字表示各种危险品的标志。其作用是警告有关装卸、运输和保管人员按货物特性采取相应的措施，以保障人身和物资的安全。
④ Weight and volume marks 重量体积标志
Weight and volume marks indicate the volume or gross/net weight of the package to facilitate loading and unloading, or booking shipping space. 
重量体积标志是指在运输包装上标明包装的体积和毛重，以方便储运过程中安排装卸作业和舱位。
Example:
Gross weight 54kgs
Net weight 52kgs
Measurement 42 cm × 28 cm × 18cm
⑤ Marks of origin 产地标志
Some countries view marks of origin as an indispensable part of goods description, and require the name of origin to be marked on both transport packing and inner packing. For instance, Chinese export commodities are always printed with “Made in China”.
一些国家要求商品的内外包装上均须注明产地，作为商品说明的一种重要内容。例如，我国出口商品包装上均注明“中国制造”。
3. Neutral Packing and Brand Designated by the Buyer 中性包装和定牌
(1) Neutral Packing 中性包装
Neutral packing is a special type of packing, which makes no mention of the country of origin, the name and address of the manufacture on the product and inner and outer packing. It can be divided into neutral packing with designated brand name and neutral packing without designated brand name. The former means the brand and trade mark designed by the buyer are marked out on the product and package, but with no indication of the country of origin. The latter means neither brand and trade mark nor the country of origin are marked out on the product or package.
中性包装是指在商品和内外包装上不注明生产国别和生产厂商的包装。中性包装又分定牌中性包装和无牌中性包装。定牌中性是指在商品和包装上使用买方指定的商标/牌名，但不注明生产国别。无牌中性指的是在商品和包装上均不使用任何商标/牌名，也不注明生产国别。
The purpose of using neutral packing is to break down the discriminatory tariffs and restrictions of some importing countries. It is also a flexible method adopted by some exporting countries to expand export.
中性包装是为了打破某些进口国关税歧视和限制，也是某些出口商为了扩大出口采用的一些灵活做法。
(2) Brand Designated by the Buyer 定牌
Brand designated by the buyer means that the seller marks trade mark or brand name on the package of the commodity or the commodity itself at the buyer’s request. 
定牌是指按买方要求在出口国商品和包装上使用买方指定的商标或牌名的做法。
At present, in many countries, commodities sold by supermarkets, large department stores, specialized stores, chain stores are usually marked with their own trademarks or brand names on the package, in order to raise name recognition and promote the worth of goods. Exporters would like to accept brand designated by the buyer with the purpose of taking advantage of the operation abilities and the business and brand reputation of the buyer, so as to raise sales price and expand production. For example, manufacturers of sports shoes’ production who have world famous trademarks like NIKE and RECBOK have based their main production in China.
当前，许多国家的超市、大百货公司和专营店、连锁店出售的商品都要在商品或包装上标有本店使用的商标或品牌，以扩大本店的知名度和显示该商品的价值。许多出口商为了利用买主的经营能力及其商业信誉和品牌声誉，提高售价和扩大销路，也愿意接受定牌生产。如生产运动鞋的世界著名商标NIKE、RECBOK，它们的主要生产基地都在中国。
It’s important to stipulate explicitly in the contract that if the trademarks or brand provided by the buyer result in any disputes with a third party, it is the provider to assume all the responsibility, in case that the manufacturer infringe the rights of the third party without knowledge, which results in losses.
应在合同中明确规定，客户提供的品牌商标如果和第三方发生纠纷，一切责任由提供方成承担。以免生产商在不知情的情况下侵犯了第三方的权利，造成损失。
4. Clause of Packing 包装条款
The packing clause usually includes packing material, packing method and quantity of the goods. Examples are to be shown as follows.
包装条款通常包括包装材料、包装方式和每件包装的商品数量等。示例如下：
In wooden cases containing 50 paper boxes of one dozen each
木箱装，每箱50纸盒，每盒一打
Each set packed in one export carton, each 810 cartons transported in one 40ft container
每台装一个出口纸箱，810纸箱装1只40英尺集装箱运送
In cloth bales each containing 20 pcs. of 42 yds
布包，每包80套，每套塑料袋装
Terminology本章术语
1. name of commodity 商品名称，品名
2. description of goods 商品描述
3. original sample/ representative sample 原样/代表样品
4. duplicate/ keep sample 留样
5. counter sample 对等样品
6. sealed sample 封样
7. reference sample 参考样品
8. fair average quality (F. A. Q. ) 良好平均品质
9. good merchantable quality (G. M. Q. ) 上等可销品质
10. quality latitude 品质机动幅度
11. quality tolerance 品质公差
12. more or less clause 溢短装条款
13. cargo in bulk 散装货
14. nude cargo 裸装货
15. sales packing 销售包装
16. transport packing 运输包装


17. shipping mark 运输标志，唛头
18. neutral packing with designated brand 定牌中性包装
19. neutral packing without designated brand 无牌中性包装
Exercises本章练习
1. What is more or less clause?
  什么溢短装条款？
2. What is neutral packing with designated brand name?
  什么是定牌中性包装？
3. What are the elements of a standard shipping mark?
  标准的唛头由哪些要素组成？
4. When a sale is made by buyer’s sample, how should the seller avoid risks?
  凭买方样品买卖，卖方如何避免风险？
5. What is the quality tolerance? What is quality latitude?
   什么是品质公差？什么是品质机动幅度？
Answers for Reference参考答案
1. “more or less clause” means that the buyer and the seller stipulate in a contract that the seller is allowed to deliver the goods within a certain percentage of more or less than the contracted quantity.
“溢短装条款”指的是买卖双方在合同中规定卖方的实际交货数量可以比合同规定的数量多交或少交百分之几，但不超过一定的范围。
2. Neutral packing with designated brand name means the brand and trade mark designed by the buyer are marked out on the product and package, but with no indication of the country of origin.
定牌中性是指在商品和包装上使用买方指定的商标/牌名，但不注明生产国别。
3. Usually four types of information are included in shipping marks as per the ISO standard:
A. Initial letters or abbreviation of a consignee or buyer 
B. Reference number (contract number, order number，invoice number or credit number) 
C. Destination
D. Number of package (including the consecutive number of each package and the total number of the shipment) 
国际标准化组织(ISO)建议的唛头通常包括：收货人或买方名称字首或简写；参考号(合同号、订单号、发票号或信用证号)；目的港(地)；件数号码(包括每一件货物的顺序号和包装货物的总数)。
4. For the sake of caution, such clause should be stipulated in the contract “In case the buyer’s sample results in any dispute arising from infringement upon the third party’s industrial property right, the seller will have nothing to do with it, and it is the buyer to be held responsibility for it”.
慎重起见，合同中须订立条款“如发生由于买方样品引起工业产权等第三者权利问题，与卖方无关，概由买方负责”。
5. Quality tolerance refers to the mean errors internationally acknowledged about quality of product. Such errors occur unavoidably during the process of manufacturing. Quality latitude refers to the flexibility for those specific quality indications in a certain range.
品质公差是指国际上公认的产品品质的误差。品质机动幅度是指对特定品质指标在一定幅度内有灵活性。



